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The convening authority has broad authority in the
eilitary jury selection pProc2ss., This jury system is in sharp
contrast to the civilian Federal court system, which guarantees
the accused a trial by a jury randcmly select=d from a cross
section of the community. The potential for abuse is clearly
seen in the power of the convening authority to select jurors,
in combination with the low number of jurors nweeded to convict.
Findings/Conclusions: Several defense counsels interviewed
believed that jurors drawn from the higher grades may be more
severe on the accused. In 244 cases revievwed, 82% of defense
counse) ' pereamptory challenges were used to remove higher
graded off icers from the juries. Sixty-four military officers at
all echelons were interviewed about jury selection, and about
80% of those expressing an opinion believed some form of random
selection should be implemented. These respondents were
convening autkorities, commpanders, and legal personnei. In
another opinion survey at Fort Riley, Kansas, 68% of the 456¢
respondents favored change to randcam selection, and the rajority
of the respondents were from the ranks selected by convening
authorities to serve as jurors. About 7,150 of the 49,300
military peopie tried by silitary courts in fiscal Years 1975
and 1976 were tried by jury. Many accused are advise! by their
defense counsel as to their choice of type of trial. Many times
a defense counsel w3ill advise trial by judge when his own
worklcad is heavy. Recommendations: Congress should require
random selection of military jurors from a pool made up of
qualified ijurors Tepresenting a cross section cf the military
community. Esschtial personnel shouyld be excluded from juror



eligibility. This change would require the establishing of juror
eligibility criteria and the designating of responsibility for
the selection process. Article 25 of the CUniform Code of
Military Justice should be amended to either require the
President to implement these changes within a specified time or
to statutorily establish a randos selection procedure based on
specific juror eligibility criteria and to designate who shculd
be responsible for the random selection process. The Congress
should reexamine whether the minimum size of juries is large
enough for general and special court martial, greater
consistency and stability in jury size is needed, the number of
peremptory challenges should more closely conform with Federal
and State practices, military Jjuries should be used to impose
sentence, or the convening authority should be closely involved
in the judicial proceedings of the accused. (QHM)



REPORT TO THE CONGRESS
BY THE COMPTROLLER GENERAL

OF THE UNITED STATES

Military Jury System Needs

Safeguards Found In

Civilian Federal Courts

Department of Defense
Department of Transportation

Many perceive the system of selecting military
court members (juiors) to be unfair and advo-
cate change. Chief Justice Burger's indis-
pensable ingredient for justice is public con-
fidence in the court system. Military courts
do not provide certain safeguards found in
civilian Federal courts, and abuse can occur
and go unproven,

GAO recommends that the Conyress change
the law to require random selection of mil;.
tary jurors as the first step in providing these
safeguards. The DRepartment of Defense
acknowledges the ethical concept involved
and encourages its application by any means
consistent withk its mission,

In adopting random selection, other changes
would have to be considered. Therefore, GAQ
recommends that the Congress reexamine
whether:

~-The size of juries should be enlarged
and made more uniform.

--The number of peremptory challenge_s
(challenges not requiring a reason) is
appropriate.

--Military jurors should impose senter.ce.

~-Tou much authority is vested in the
officer who approves the trial.
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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20848

B-186183

To the President of the Senate and the
Speaker of the House of Representatives

This report culminates a 2-year study of the dif.erences
between jury selection for criminal cases in military courts
and civilian Federal courts. The origins of the rilitary jury
system date back to before the signing of the Constitution.
Many are interested in seeing the system changed. We are
recommending that the Congress amend Article 25: Uniform
Code of Military Justice to require the random selection of
military jurors and that it reexamine related issues.

Our authority for making this review is the Budget and
Accounting Act, 1921 (31 U.S.C. 53), and the Accounting and
Auditing Act of 1950 (31 U.S.C. 67).

We are sending copies of this report to the Director,
Office of Management and Budget; the Attorney General of the
United States; and the Secretaries of Defense, Transportation,
Army, Navy, and Air Force.

7] .
Comptroller General
of the United States



COMPTROLLER GENERAL'S MILITARY JURY SYSTEM NEEDS
REPORT TO THE CONGRESS SAFEGUARDS FOUND IN
CIVILIAN FEDERAL COURTS
Department of PDefense
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DIGEST

Military courts do not provide all che
safeguards found in civilian Federal courts.
For example, military people do not have the
right to be tried by a randomly selected jury.
Although abuse is difficult to prove, it has
been proven in a number of court cases.

(See pp. 5 and 6.)

GAO recommends that the Congress require
random selection of jurors--selecting from a
pool made up of qualified jurors representing
a cross section of the military community.
Essential personnel, such as those needed for
combat during war, would be excluded from
eligibility. This change would require (1)
establishing juror eligibility criteria and
(2) designating responsibility for the
selection process. To bring about these
changes the Congress would have to amend
Article 25: Uniform Code of Military Justice
to either

--require the President to implement these
changes within a specified time or

--statutorily establish a random relection
procedure based on specific jurur eligi-
bility criteria and designate who should
be responsible for the random selection
process.

In adopting random selecticn, other changes
would have to be considered. Therefore, GAO
recommends that the Congress reexamine
whether

-~the minimum size of juriez is large
enough for general and special court
martial (5 and 3 jurors, respectively),
particularly when, in the majority of
cases, only two-thirds are needed to
convict {the 12 jurors in civilian

Upon removal report i FPCD-76-48
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Federal courts must unanimously decide
on a conviction in criminal cases);

--greater consistency andAstability in jury
size is needed;

—-~the number of peremptory challenges
{defense and prosecution can ecch challenge
or dismiss one juror without giving a reason)
should nore cleosely confrrm with Federal and
State practices;

--military juries should be used to. impose
sentence; and

—--the convening authority (the commanding
officer who approves the trial) should be
in:imately involvad in the judicial prc-
ceedings of the accused.

The convening authoritv has no counterpart

in the civilian Federal court system. He is
intimately involved in the judicial process
both before and after trial. His duties in-
clude (1) deciding whether to bring charges
against the accused, (2) appointing the pros-
ecutor and defense counsel, and (3) reviewing
and approving a finding of guilty and the
sentence imposed. (See pp. 3 ard 4.) Except
in cases of gross abuse, his decisions are
not likely to be challenged.

The convening authoritv has broad authority
in the jury selection process. The law re-
quires him to determine who, in his opinion,
are best qualified to serve as jurors. The
factors he must consider by law biases this
selection towards higher grades. (See pp. 10,
12, and 13.) But convening authorities have
widely differing views as to what constitutes
"best qualified." Thus, the types and grades
nf individuals allowed to serve as jurors

are different. None of the 13 convening
authorities GAO talked to had written cri-
teria for best qualified even though most

had deiegated initial selections to sub-
ordinates. (See pp. 16, 18, and 20.)

This jury system is in sharp contrast to the

civilian Federal court -stem which guaran-
teesz the accused a trial by a jury randomly
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selected from a cross section uf the com-
munity who meet minimum gualifying require-
ments.

The potential for abuse is clcarly seen in

the power of the convening authority to select
jurors combined with the low numker of jurors
needed to convict. Concern over such issues
led the U.S. Court of Military Appeals--the
highest military court--to reject the idea that
court members are the functional equivalents
of jurors in a civilian criminal trial. 1In A
September 1976 ruling, this court expressed
concern over the method of jury selection and
indicated a need for its reexamination by the
Congress. (See pp. 40 and 41.)

GAO talk~d to several defense counsels who
believed that jurors drawn from the higher
grades may be more severe on the accused. In
244 cases reviewed, GAO found that 82 percent
of defense counsels’ peremptory challenges
were used to remove higher graded officers.
(See p. 22.)

GAO interviewed 64 military officers at all
echelons &bout jury selection. About 80 per-
cent ol those etpressing an opinion believed
some form of random selection should be im-
plemented. Why? The reason most often given
was that it would eliminate the appearance

of unfairness and the potential for abuse
when the conven’ 3 authority selects jurors.
(See p. 35.) Significantly, these were cor-
vening authorities, commanders, and legal
personnel--including prosecutors, defense
counsels, and judges.

Also, an Army opinion survey of the military
community at Fort Riley, Kansas, taken at the
conclusion of a random selection test pro-
gram showed change was desired; 68 percent
of 456 respondents favored change to random
selection. And the majority of the respond-
ents were from the ranks selected by conven-
ing authorities to serve as jurors. In this
program, the percent of warrant officers and
enlisted jurors in the lower and middle
grades increased substantially in contrast
with the cases GAO reviewed where the con-
vening authorities selected jurors.
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* About 49,300 military people were tried by
military courts in fiscal years 1975 and 1976.
GAO estimates that 7,150 of these were tried
by jury. The majority of the accused are
young--most below age 2C--and may lack the
maturity and judgment to decide what form of
trial is best. Defense counsels have a
large influence on whether they elect trial
by jury. Defense counsels base their advice
on a number of considerations. One is how
the findings and sentences of the judge
compares to that of juries in similar sit-
uations. Another is workload. One de-
fense counsel told GAO that he recommends
trial by judge if his workload is too heavy
to adequately prepare a case for presenta-
tion before jurors. (See p. 22.) ™us,

it is difficuit to assess what effect a
change to random selection would have on

the number of accused who elect trial by

jury.

In commenting on GAO's proposed report, the
Department of Defense acknowledged the
ethical concept of random selection and en-
courages its application within the mili-
tary by any practical means consistent with
their mission. The Department of Defense
Stated:

"The idea °f random selection of court
members is really a part of one of the basic
cornerstones of the Uniform Code of Military
Justice--freedom from improper command in-
fluence over all phases of the military
justice system, including the selection of
court members and the outcome of trials by
court-martial.*

The services and the Coast Guard stated
that they are generally against change
in the absence of widespread, improper
use of command influence. (See apps. VI
and VII.)
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CEAPTER 1

INTRODUC™ION

Through the years there have been many changes in the
military court syvstem. One important change has been to allow
a greater cross section of the military community to serve as
court members. In this report a court-martial is referred to
ac a military court and court members as jurors.

TYPES OF MILITARY COURTS

There are two types of military courts on which jurors
may serve.

-~A gencral court tries the most serious offenses,
The sccused is tried before at least five jurors and
a military judge or a military judge alone. The
sentence imposed can be death, life imprisonment,
total forfeiture of pay, reduction to lowest enlisted
~grade, and a bad conduct or dishonorakt.e discharge.

--A special court includes at least three jurors,
three jurors and a military judge, or a military
judge alone. The maximum sentence that can be im-
posed is confinement at hard labor for 6 months,
forfeiture of two-thirds pay per month for 6 months,
reduction to the lowest enlisted grade, and a bad
conduct discharge.

Normally field grade (0-4 to 0-6) officers can convene
special courts while general grade officers or their
equivalent (0-7 and higher) convene general courts.

There were about 49,300 trials by general and special
courts in fiscal years 1975-76. We estimate that 7,150 (15
percent) were jury trials. The percentage of jury trials
varied significantly among the services from a low of about
6 percent in the Marine Ccrps to a high of about 490 percent
in the Air Force.

LEGISLATION ON SELECTION
OF MILITARY JURIES

In 1775 the Continental Congress enacted the first
legislation governing U.S. (then Colonial) military courts.
This legislation was in separate acts for the Army 1/ and

1/June 30, 1775, Journals of the Continental Congress 1775~
1789, Vvol. II, pp. 117-18.
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Navy. 1/ Both acts provided that oniy specified commanding
officers could convene military courts and that the courts

could include only commissioned officers of specified mini-
mum grades or above. ‘

In 1788 the Constitution of the United States was
ratified. Article I, section 8, gave the Congress authority
to define punishable conduct and to provide rules for trial
and punishment of military people. However, the basic methods
and criteria the Continental Congress set forth for selecting
members of military courts remained about the same for more
than a century.

In 1920 legislation 2/ provided general guidance for
determining eligibility for serving on Army courts. It
required the commanding officers who convened Army courts
to appoint officers who, in their opinion, were "best
qualified" by reason of age, training, experience, and judi-
cial temperament.

Major changes Ia juror eligibility were contained in
the Elston Act 3/ passed in 1948. For the first time,
warrant officers and enlisted persons were allowed to serve
on Army courts. This change was prompted by a desire to
give enlisted persons greater confidence in the fairness of
Army courts. The general views of enlisted persons regard-~
ing eligibility to serve as military jurors were presented
in the hearings 4/ on the act:

"* * * They [enlisted persons! have two particular
reasons for wanting it.

"One is that they feel that officers, in the
mein, have never =erved in the enlisted grades
and 3o not understand the problems of enlisted
people. While they don't expect any particular
sympathy from the court because of that, a court

1/November 28, 1775, Journals of the Continental Congress
1775-1789, Vvol. 111, pp. 378-79, 382-83.

2/Act of June 4, 1920, ch. 227, Art. 4, 41 Stat. 759, 788.
3/Act of June 24, 1948, ch. 625, § 203, 62 Stat. 604, 628.
i/Hearings on H. R. 2498 Before Subcomm. No. 1l of the House

Comm. on Armed Services, 81st Cong., 1st Sess., No. 37,
at 1142 (1949),




which might include enlisted persons, neverthe-
less they feel that they would have more under-
standing.

"The second reason is this: They say it is much
more democratic. They just like the idea that
they have a choice. They say 'We would have it
in civilian life and we like the idea that we
can have it here.'"

The next major change came in 1950 when the Congress
passed the Uniform Code of Military Justice 1/ which estab~
lished one law for all military courts. The code specifies
the circumstances under which commissioned officers, war-
rant officers, and enlisted persons are eligible to serve
as jurors. Enlisted persons are eligible ,nly when re-
quested by an accused enlisted person. The convenlng
authority must appoint jurors who, in his opinion, are best
quallfled to serve by reason of age, education, training,
experience, length of service, and judicial temperament.

Before 1968 the accused could only be tried by a
military court with jurors. 1In 1968 the code was revised
to provide the accused the alternative of a trial before
a judge alone. 2/

ROLE OF CONVENING AUTHORITY

The responsibility for determining who actually serves
as jurors on military courts has from the beginning been
vested in the convening authority-~-the commanding officer
who approves trial of an accused. Convening authorities
also have broad discretionary authority to (1) decide
whether to bring charges against the accused, (2) refer,
after due investigation, a case o the type of court-
martial he considers appropriate, and (3) appoint the
prosecutor and defense ccuansel.

A convening authority's responsibilities continue
beyond the trial. He must review the record of trial and
approve a finding of guilty and the sentence imposed and
in doing so has broad discretion, He can exercise clemency
in the form of disapproval, mitigation, commutation, or
suspension of the sentence or may order a rehearing. He

1/Act of May 5, 1950, Pub. L. 81-506, 64 Stat. 107, 10 U.S.C.
§801 et seq. (1970).

2/Act of October 24, 1968, Pub. L. 90-632, § 2 (2), 82 Stat.
1335, 10 U.s.C. § 816 (1970).



may make these adjustments, if he finds it appropriate to
do so, in the interest of rehabilitating the accused. Thus,
he is intimately involved in the judicial process and has
important responsibilities in its operation. He is guided
and governed by statutes and directives, and his decisions
on judicial matters are subject to review by superiors and
in some cases are reviewed by appellate courts, including

U. S. Court of Military Appeals--the highest court in the
military justice system. Except in cases of gross abuse,
however, his decisions are not likely to be challenged.

A convening authority's prima:y duty, however, is to
command a ship, division, squadron, brigade, company, or
other military component.. Although military justice matters
are nrormally not a major part of his workload, in some cases
they take one-fourth or more of his time. There is no re-
quirement that he have formal legal training and he usually
relies heavily on the advice of others, such as the Staff
Judge Advocate.

Because the convening authority is the ranking officer
in his particular organizational component, he is in a
position to influence the decisions of those who administer
military justice. There may be occasions when he or offi-
cers superior to him may wish to influence how a particular
crime or person accused of an offense is dealt with. The
exercise of any commancd influence in regards to such
matters, however, is exp.~ssly forbidden by article 37 of
the code.

“fa) No authority convening a * * * court-martial,
nor any other commanding officer, may censure,
reprimand, or admonish the court or any member,
military judge, or counsel thereof, with respect
to the findings or sentence adjudged by the court,
or with respect to any other exercise of its or
his functions in the conduct of the proceeding.

No perso>n subject to this chapter may attempt to
coerce or, by any unauthorized means, influence
the action of a court-martial or any other mili-
tary tribunal or any member thereof, in reaching
the findings or sentence in any case, or the
action of any convening, approving, or reviewing
authority with respect to his judicial acts. * * *

"(b) 1In the preparation of an effectiveness,
fitness, or efficiency report or any other re-
port or document used in whole or in part for
the purpose of determining whether a member of
the armed forces is qualified to be advanced,
in grade, or in determining the assignment or
transfer of a member of the armed forces or
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in determining whether a member of the armed
forces should be retained on active duty, no
person subject to this chapter may, in pre-
paring any such report (1) consider or evaluate
the performance of duty of any such member as a
member of a court-martial, or (2) give a less
favorable rating or evaluation of any member of
the armed forces because of the zeal with which
such member, as counsel, represented any accused
before a court-martial."

Although command influence is prohibited, it can

be

exercised in many subtle ways that are not readily sus-
ceptible to detection. When it is alleged to exist, mili-

tary courts have considerable difficulty in establish

ing

whether it is present. A 1967 decision by the U.S. Court

of Military Appeals addressed this problem. 1/

"These cases involve the same basic issue, i.e.,
whether the Commanding General * * * yi lated
the provisions of * * * Article 37 * # with
respect to the findings and sentence, or
sentence alone. * * * PBoth parties are agreed
that, at the very least, a serious issue is
raised concerning whether there was such com-
mand interference with these judicial bodies.

"In the nature of things, command control is
scarcely ever apparent on the face of the
record, and, where the facts are in dispute,
appellate bodies in the past have had to re-
sort to the unsatisfactory alternative of
settling the issue on the basis of ex parte
affidavits, amidst a barrage of claims and
counterclaims. * * * The conflicts here make
resort to affidavits unsatisfactory * * *,»
(Underscoring supplied.)

Appellate courts have determined that abuse has
in a number of cases. 2/ BAs discussed in chapter 2,
Court of Military Appeals has ruled that the convenin
ity is presumed to have acted within his discretion i

1/United States v. DuBay, 17 USCMA 147, 37 CMR 411, 4

occurred
the U.s.
g author-
n the

12-13

2/See, for example, United States v. Hedges, 11 USCMA 642, 29
CMR 458 (1960); United States v. McLaughlin, 18 USCMA 61, 39

CMR 61 (1968); United States v. Wright, USCMA 11
CMR 374 (1967); United States v. roynx, 45 CMR S11

5

0, 37
(1972),



absence of patent, delibefate, or systematic exclusion of
eligible classes of military persons from consideration for
jury service.

ADVOCATES OF CHANGE

There are many advocating change in the military court
system. Most c¢f the changes proposed would diminish the
power of the convening authority.

Since the code was last amended in 1968, bills have
been introduced in the Congress to

—--require random jury selection and

--eliminate the convening authority from the jury
selection process.

In 1972 a Department of Dafense (DOD) task force 1/
recommended that random selection be implemented to remove
the aura of unfairness that surrounds military courts.

In May 1976 the Committee on Military Justice and Mili-
tary Affairs, Association of the Bar of the City of New York,
relzased a proposed bill to improve the military justice sys-~
tem. 1Included in its provisions is an amendment to article
25 of the code providing for a randomly selected jury. Under
this proposal, eligibility for jury service is conditioned
upon active duty service for at least 1 year. In addition,
individuals with any prior court-martial convictions or more
than one nonjudicial punishment for misconduct within the
previous year would be disqualified from jury service.

In a September 1976 decision, 2/ the U.S. Court of
Military Appeals expressed concern sver the present jury
selection method and suggested the Congress reexamine it.
The Chief Judge has endorsed the concept of random jury
selection to enhance the parcepticn of fairness in the
judicial system. Other prcpesals by the Chief Judge in-
clude:

--Vesting the authority to sentence exclusively in
the trial judge reyardless of whether the court
members determine the issue of guilt.

l/Department of Defense "Repcrt of the Task Force on the
Administration of Military Justice in the irmed Forces,"”
Vol. II, pp. 71-73, November 30, 1972.

2/United States v. McCartbhy, 25 USCMA 30, 54 CMR 30, n. 3
(1976).




--Considering enlarging the size of the court to
conform more closely to Federal and State practice
and fix the size of the court by statute. The
number of court members required for a general
ccurt-martial could be set at nine and the number
required for a special court-martial at five. This
would eliminate variations in the number of jurors
needed to convict.

--Increasing the number of peremptory challenges
(challenges not requiring a reason) to reflect
similar practices in the civilian system.

The Chief Judge hasc also made proposals which would
relieve the convening authority of certain judicial respon-
sibilities. These proposals include the following:

~~Amend the code to remove from the convening authority
the power to appoint judges and counsel. This would
eliminate the "appearance of evil" and give recogni-
tion to the fact that as a practical matter convening
authorities today play an insignificant role in the
actual selection of judges and counsel.

-~Restrict the convening authority's post trial respon-
sibiiity to matters of clemency.

--Increase the statutory role of the Staff Judge Advocate
in the convening process and have him rated by some-
cre other than the convening authority.

As discussed in later chapters, we found that change in
the jury selection process was favored by the majority of
those in the military community we talked to and others
participating in studies and tests we reviewed. During 1974
the Army tested random selection at Fort Riley, Kansas. The
Air Force recertly established a test lccation; however, nsc
jury trials have occurred at that location since it was
established.

SCOPE

The objective of this review was to assess the appropri-
ateness of the differences between military and civilian jury
systems in criminal cases. We:

--Compared the design of the military and civilian
criminal court systems.

--Evaluated military juror selection procedures and the
consistency of criteria used among convening authori-

ties.



--Reviewed the Army test of random jury selection at
Fort Riley, Kansas, and compared the results with
records of trial where random selection was not used.

--Interviewed military officers in both command and
legal positions regarding jury selection and the
desirability and feasibility of random jury selec-
tion.

We examined pertinent Federal laws; military policies,
regulations, and procedures; and visited Department of De-
fense, Army, Navy, Air Force, and Marine Corps Headquarters,
and one field installation in each service. (See app. I.)



CHAPTEF 2

COMPARISON OF JURY SYSTEMS IN MILITARY COURTS

AND CIVILIAN FEDERAL COURTS

The Constitution and law governing the trial of an
accused make different provisions for military courts and
civilian Federal courts. These provisions make different
guarantees to the accused regarding representation on the
panel which sits in judgment of the case.

Both military courts and civilian Federal courts dis-
charge judicial functions but military courts are not a
part of the juuicial branch of the Federal Government as
are civilian Federal courts. 1/ Furthermore, military
courts and civilian Federal courts have different histori-
cal origins. Military courts are based on the civil law
system, a Roman source, while civilian Federal courts are
based on the common law system, an English source. 2/
Despite their legal and historical differences, military
courts and civilian Federal courts have become more alike
because of changes in military law during this century.

Military courts have lost sore of their jurisdiction
in recent years. Cases, which in the past were tried by
court-martial, are being tried today in State and Federal
courts. In some cases military and civilian courts have
concurrent jurisdiction to try the accused. Thus, the
rights of a service member may depend on whether he is
tried by civil or military authorities.

.The military jury system is governed by article 25 of
the code. Article 25 requires the convening authority to
select from the eligible military population those persons
who, in his opinion, are best qualified to serve as jurors.
Neither the law nor administrative regulations provide
specific procedures or criteria to be used by convening
authorities to select jurors. The only guidance is the
general factors set forth in article 25, which must be
considered. Thus, the military courts rely on convening
authorities' integrity and judgment for the selection of
jurors. In contrast, the civilian Federal court system
provides that an accused will be tried by a jury, who meet

1/Kurtz v. Moffitt, 115 U.S. 487, 500 (1885), and Toth v.
Quarles, 350 U.S. 11, 17 (1955).

2/G. Glenn, The Army and tne Law (1943), at 47, and Moore v.
United States 91 U. S. 2.C, 274 (1875).
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minimum qualifying requirements, randomly selected from a
cross section of the community.

SIZES AND RESPONSIBILITIES

Important dififerences exist between military and
civilian Federal juries in criminal cases.

~~The size of military juries is determined by con-
vening authorities and vary in size. The established
minimum is three for a special court and five for a
general court, but they sometimes number over twice
that many. JC{ivilian Federal juries almost always
have 12 menbers; in no case can there be less than 11
members.

—-~In most cases only two-thirds of the military jurors
must agree to convict. A unanimous decision is re-
quiced only if conviction could result in the death
penalty, and three-fourths of the jurors must agree
on life imprisonment or confinement for more than 10
years. Civilian Federal juries must reach a un-
animous decision to convict.

~-Article 25 biases the selection of military jurors
towards higher grades, mostly officers. Since most
of the military people in trouble are lower grade
enlisted personnel, the criteria used to select
jurors in the majority of cases denies the accused
representation from their peer group--those in the
same grade or of the same age. The composition of
civilian Federal juries is based on specific selec-
tion criteria which disregard the economic or social
status of the accused in relation to those selected
to try them.

~-When empaneled, military juries always impose
sentence even if they are not convened to determine
guilt. Civilian Federal juries determine whether
an accused is guilty but do not impose sentence.

ELIGIBILITY CRITERIA

In military courts, only military persons equal or
'superior in rank or grade to the accused are eligible for
jury service unless using lower grade persons is unavoidable,
In the civilian Federal courts, any.person meeting stipulated
citizenship, age, residency, literacy, and character criteria
is eligible for jury service.
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Military courts

Article 25 provides that any commissioned officer,
warrant officer, or enlisted member of an armed force on
active duty is eligible for selection to serve as a juror
on general and special courts. Criteria limiting eligi-
bility are listed below.

~-Warrant officers cannot serve as jurors for the
trial of a commissioned officer.

~-Enlisted persons cannot serve as jurors for the
trial of a commissioned officer or warrant offi-
cer.

--Enlisted persons cannot serve as a juror for the
trial of any enlisted person from the same unit.

~-No member of an armed force can serve as a juror of
a general or special court when he is the accuser
or a prosecution witness, or has acted as investi-
gating officer or counsel in the case.

~-When it can be avoided, no accused may be tried
by a juror who is junior to him in rar~ or grade.

Civilian Federal courts

The Jury Selection and Service Act of 1968, as amended, 1/
provides that all citizens of the district where the court
is convened are to have opportunity for jury service. Qualifi-
cations of prospective jurors are to be evaluated on the basis
of specified criteria, and those failing to meet the minimum
requiremeints are to be disqualified.

The law states that any person is qualified for jury
gervice unless he

--is not a U.S. citizen, at least 18 years old, or has
not resided for a period of 1 year within the judicial
district;

-—is unable to read, write, and understand the Fnglish
language with a degree of proficiency sufficieat to
£i111 out satisfactorily the juror gualification form;

--is unable to speak the English language;

1/28 U.S.C. 1861 et seq. (Supp. IV, 1974), amending

28 U.S.C. 1861 et seq. (1970).
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--is incapable, by reason of mental or physical
infirmity, to render satisfactory Jjury service; or

--has a charge pending against him for, or had been
convicted in a State or Federal court of, a crime
punishable by imprisonment for more than 1 year for
which ¢civii rights 21ave not been restored by pardon
or amnesty.

The law further states that members of the active Armed
Forces; fire and police departments; and public officers in
Federal, State, or local governments who are actively engaged
in the performance of official duties are to be barred from
jury service.

SELECTION PROCEDURES

In the military, convening authorities select jurors
without the use of written procedures or specific criteria.
Civilian Federal courts select juries randomly on the basis
of specific written procedures.

Military courts

Article 25 requires the convening authority to determine
from the eligible military population who may serve as jurors.
It states:

"When convening a court-martial, the cinvening
authority shall detail as members there °© such
members of the armed forces as, in his opinion,
are best qualified for the duty by reason of
age, education, training, experience, length of
service, and judicial temperament."

An additiu.al selection requirement which pertains to
jury composition is that when an enlisted person requests
enlisted persons on the court, they must compose at least
one-third of the jury, unless eligible persons cannot be ob-
tained because of physical conditions or military exigencies.

In 1949 hearings before enactment of the code, there was
discussion as to whether applicaticn of article 25 would re-
sult in trial of an accused by jurors selected predominately
‘from the senior grades. The Chief Judge of the U.S. Court of
Military Appeals in the case of United States v. Crawford,

15 USCMA 31, 35 CMR 3, 12 (1964), observed that those in the
senior grades would most often be called upoan to serve.

"We may take judicial notice that many enlisted
persons below the senicr noncommissioned ranks

12



are literate, mature in year-  and sufficiently
judicious in temperament to ..e eligible to serve
on courts-matrial. It is eqr .ly apparent,
however, that the lower enlisted ronks will not
yield potential court members of sufficient age
and experience to meet the statutory qualifica-
tions for selectiun, without substantial pre-
liminary screening., * * * In fact, the dis-
cussions of Article 25 in the hearings on the
Code, * * * show a general understanding that
the relationship between the prescribed qualifi-
cations for court membership, especially 'train-
ing, experience, and length of service,' and
seniority of rank is so close that the probabil-
ities are that those in the more senior ranks
would most often be called upon to serve."

The code does not specify how the convening authority
must aporoach the task of selecting jurors. It expli-
citly gives the convr 'ing authority discretion. Again
turning to the case of United States v. Crawford, in a
concurring opinion, one judge observed that:

"Article 25 * * * does not provide for any
lists of prospective court members, in the
seiise that panels of prospective jurors must
be formulated or persons drawn therefrom by
lot or otherwise. Rather, that Article places
the responsibility and grants the discre*ion
to the convening authority to appoint the
court members from no list or from any 17 %."

In a seri~s of cases in 1964, 1/ the U.S. Court of
Military Appeals indicated that in the absence of patent
abuses or deliberate and systematic exclusion of eligible
classes of military persons from consideration for jury
service, it must be presumed that a convening authority
acted within his discretion. The court has held that
convening authorities have discretion to refer first to
senior noncommissioned grades as a convenient and logi-
cally probabie source for eligible jurors when an ac-
cused znlisted person requests enlisted jurors. This
appears to be based on the generally accepted view that:

1/United States v. Crawford, supra; United States v. Mitchell,

~ I5"NSCMA™59, 35 CMR 31 (1964); United States v. MotTey,
15 USCMA §1, 35 CMR 33 (1964); United States v. Glidden,

15 USCMA 62, 35 CMR 34 (1964); and United States v. Ross,
15 USCMA 64, 35 CMR 36 (1964).
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"The convening authority is directed not to

make a random selection among all those who
might be eligible within the personnel resources
available to him, nor to spread his selection
among all the eligible ranks, but to make his
selection on the basis of who. in his opinion,
is best qualified for the duty. Judicial re-
view of this purely discretionary function of
the convening authority must be limited to
patent abuses of that discretion.” 1/

Civilian Federal courts

Federal law requires that juries be selected at random

from voter registration lists, lists of actual voters, or

other sources representing a cross section of the district
in which the court is located. Each district is required

to establish specific written selection procedures neces-

sary to insure that juries are selected randomly from a

fair
that

cross section of the community. The law requires
a district's written procedures provide for:

--Establishing a bipartisan jury commission or
authorization for the clerk of the court to manage
the selection process.

--Establishing a source of prospective jurors.

-~Establishing a master jury wheel containing a
minimum of 1,000 names. '

-~Having a district judge determine those individuals
qualified for jury service.

-~Detailing procedures to be followed in selecting
names from the source.

--Excusing, upon request, those jurors whose service
would cause them hardship or extreme inconvenience.

-~Cetermining persons to be barred from jury service.
--Establishing a time when names drawn from the jury

wheel will be disclosed to the parties invclved
and to the public.

1/United States v. Angeles, U.S. Navy Court of Military
Review, NCM 74 0475, April 29, 1974; petition for review
denied by U.S. Court of Military Appeals, September 29,
1974,
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| --Establishing procedurcs on how persons selected for
jury service will be assigned to juries.

CONCLUSIONS

There are many important differences between jury
systems in the military courts and civilian Federal cour:s.
One difference is how juries are selected. Military juries
are selected by the convening authority on the basis of his
judgment as to who is best qualified within tiie broad frame-
work of art'cle 25, The civilian Federal court system
provides that an accused will be tried by a jury which meets
minimum qualifying requirements and is randomly selected
from a cross section of the community. This diffczorre is
particularily significant in view of the fact that the
r.inimum size of military juries is far less then that of
the civilian court system and only two-thirds rather than
a unanimous vote is often needed to convict.
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'CHAPTER 3

PRACTICES OF CONVENI&G AUTHORITIES

IN SELECTING MILITARY JURORS

We discussed jury selection with convening authorities
at one installation in each of the four services. None of the
13 convening authorities with whom we talked had developed
written criteria stating wkat, in theair opinion, constituted
"best qualified by reasor of age, education, ‘raining, ex-
perience, length of service, and judicial temperament.” All
emphasized they sought jurors who would objectively 1isten
to the facts and arrive at an appropriete verdict. These
discussions revealed differences in concepts and methods of
juror selection.

--All use different criteria, such as position, type
experience, grade, and availability to exclude
persons from consideration.

—-Some perscnally select jurors while others select
from nominations by subordinates.

-=-Some had not discussed selection criteria with
subordinates who nominate jurors.

GENERAL COURTS

The four general court convening authorities we
interviewed selected jurors from nominees provided by des-
ignated subordinates. Three of them had given verbal
instructions te¢ subordinates, but they were general and
exclusionary rather than objective measures of best guali-~-
fied. One had not discussed jury selection with all sub-
ordinates.

Criteria used

A comparison of the convening authorities' verbal
instructions to subordinates showed differences in criteria
for juror selection.

1, Posgition and/or experience:
--The Army convening authority selects officers
who are commanders of combat units--infantry,

armor, or artillery--and exc¢ludes officers in
support elements,

16



—--The Marine Corps convening authority selects
officers in suppoYt elements because commanders
of combat units are too busy.

--The Air Force convening authority selects
officers who are commanders of any type unit.

--The Navy convening authority selects from all
officers regardless of position or experience.

Officer grades:

-~~-All convening authorities stated that they tried
to select a broad representation of officers in
grades W0-1 to W0-4 and 0-1 to 0-6 for each court,
but only the Army and Navy convening authorities
specified the number of juror nominees wanted for
each grade. .

Enlisted grades (appointed when requested by the
accused):

--The Army convening authority requests a stipulated
number of nominees in each grade or groups of
grades from E-2 to E-9.

-~The Marine Corps convening authority excludes en-
listed grades below E-5.

~-The Navy and Air Force convening authorities do
not have any instructions on grade.

Availability:

~-The Air Force, Army, and Marine Corps convening
authorities exclude people from consideration for
jury duty who are on training exercises cr maneu-
vers; the Navy convening authority does not.

Selection procedures

While the four convening authorities select jurors from

nominations made by designated subordinates, the extent of
delegation differs. The Air Force and Marine Corps convening
authorities selected jurors fcr each court, while the Army
and Navy convening auunorities select jurors to serve on
courts for a specified period of time. And only the Army
convening authority receives a data sheet on each nominee

for use in selecting jurors.
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The process of nominating jurors for selection by the
convening authority is shown below.

- e —eem e _Installation
Step Air Porce’ Army Marine Corps Navy
Initial request made by convening staff judge prosecution General court
authority's advocate convening
staff suthority
Initial selection made by base personnel personnel Commanders
deputy staff office office
judge advocate
First interim reviewed and none none Staff judge
review suvject to advocate
change by base
staff judge
advocate
Second interim reviewed and none none none
review subject to
change by

bage commander

Air Force and Marine corps

- The convening authurities request about 10 officer
nominations for each court. Some nominees may not be ap-
proved by the convening authority. If additional nominees
are needed, the nomination process is repeated. The process
is the same for selecting enlisted nominees although the
number requested may vary.

Navx

The convening authority periodically requests 27 officer
nominees. From the nominees, the Staff cudge Advocate selects
two juries of seven members each and forwards a listing of
those selected to the convening authority for approval. The
two juries serve on a rotating basis for 90 days.

The Staff Judge Advocate said he had never received a
request for enlisted persons on the jury. But if he did he
would discuss the matter with the defense counsel to arrive
at the appropriate number and grade of jurors desired. A
listing of the jury members selected would be s .bmitted to
the convening authority for approval. Such a jury would
serve only on that ccurt.

\

Army

The convening authority is periodically provided a
listing of 70 officer nominees and a data sheet on each
nominee. He selects nine jurors to serve for § months.
The nominees include a specified number in each grade, as
directed by the Staff Judge Advocate.

18



Grade Number

wWo0-1 to 4 9
0-1 and 2 15
0-3 15
0-4 14
0-5 9
0~6 ’ 8

Total 70
- —

When enlisted jurors are requested by the accused, the
Staff Judge Advocate furnishes a list of 12 nominees to the
convening authority who selects four or five to serve on
that court along with selected officers. The 12 nominees are
to be in the following grades.

Grade Number
E-2 3
E-3 3
E-4 3
E-5 to 9 3

3
o
e
o
-
[
[ V]

SPECIAL COURTS

We discussed juror selection with nine special court
convening authorities representing each military installation.
Only four had convened a court with a jury and only one of
these had convened a court with enlisted jurors.

Criteria used

Except for grade, the convening authorities described
criteria for jurcr selection in general terms. They wanted
mature, intelligent, not "hard-line®™ individuals. Some con-
vening authorities had not discussed juror selection with
subordinates making nominations; others had given veroal
guidelines.

All nine convening authorities said they considered
all officers eligible. But two Marine Corps and one Army
convening authorities would not consider enlisted members
below the grade of E-4.

Navy convening authorities do not select enlisted
jurors for courts they convene; rather, the jurors are
selected by other unit commanders. They said they did not
know what other unit commanders consider best qualified.
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One of the two Navy convening authorties said, however,
that in selecting enlisted jurors for other convening
authorities he would exclude those below the grade of E-4.

Selection procedures

Four convening authorities said they selected or would
select both officer and enlisted jurors without assistance
from others. Five said they would select jurors from
nominees submitted by subordinates.

Number of convening authorities
selecting jurors

Without With assistance

assistance } from subordinates
Air Force 0 1
Army 1 2
Marine Corps 3 0
Navy 0 2
Total _4. _5

The convening authorities, who selected or would select
jurors from nominees, said they would seek nominations from
persons in the following positions:

Service Position

Air Force Staff Judge Advocate
Army Personnel officer
Navy Executive officer or

legal service officer
CONCLUSICNS

The broad discretion given the convening authority by
statute has resulted in conceptual differences as to what
constitutes best qualified and in different methods for
selecting jurors. The convening authorities we interviewed
had not developed written criteria for the selection of
jurors even though most had delegated initial selections
to subordinates.
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CHAPTER 4

COMPOSITION OF MILITARY COURTS

We analyzed 244 records of trial for special and general
courts to determine the.grade of the person tried and the
composition and size of the juries. Appendix II lists the
cases kv court, trial, and service. These records did not
include the 123 cases tried at Fort Riley, Kansas, during
the Army's test of random jury selection.

WdO IS BEING TRIED? AND HOW
MANY SELECT TRIAL BY JURY?

In the 244 cases we reviewed the accused were enlisted
persons, ranging in grade from E-1 to E-6. Our analysis of
the records showed that

--96 percent were E-4's and below and
~-24 percent selected trial by jury.
The schedule below shows the grade of the accused,

whether a guilty plea was involved, and whether trial was
by judge or jury.

Trial by
" Plea Jury composed of
Grade of Not Officers and

accused Total Guilty gquilty Judge Officers enlisted
E-1 73 44 29 59 13 1
E-2 73 40 33 60 12 1
E-3 57 33 24 42 12 3
E-4 31 15 l6 18 11 2
E-5 9 2 7 6 2 1
E-6 1 1 - 1 _- =
Total 24 135 109 186 50 8
FEmmE= 4802 asEms RN N W -——-
Percent 55 45 76 20 4

The 13 defense counsels we interviewed said many con-
siderations influenced their advice to an accused regarding
selection of trial by judge or jury. One principal considera-
tion was how the judge's record of findings and sentences
compared to the record of juries in similar situations. 1In
most instances, they indicated that there was greater risk
with jurors because their findings and sentences were some-
what unpredictable. Four defense counsels recommended
trial by judae because military juries tend to be drawn from
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the higher grades who may be more severe on the accused.
Another defense counsel recommended trial by judge because
his workload was too heavy to adequately prepare a case
for presentation before jurors.

JURY COMPOSITION

Analysis of the 58 cases tried before juries showed
that the accused requested a jury composed of officers in
50 cases and a jury composed of officers and enlisted per-
sons in 8 cases, or about 14 percent of the time.

After the convening authority selects a military
jury, both the prosecution and the defense can challenge
individual jurors for cause, that is, for a reason which
disqualifies the person as an impartial member of the jury.
In addition, the cdefense and the prosecution can each
challenge one juror without giving any reason--called a
peremptory challenge. Any juror successfully challenged
takes no further parc in the trial. If the jury size is
less than the minimum required after challenges, additional
jurors are selected by the convening authority.

All-officer juries

Jurors selected by the convening authorities ranged
in grade from warrant officers to commissioned officers
in the fielc grade (0-4 to 0-6). The largest group was
commissioned officers in the lowest three grades--company
grades (0-1 to 0-3). Less than 2 percent were warrant
officers.

There were 19 challenges fur cause and 47 peremptory
challenges which reduced the number of jurors from 321 to 255.
The defense used 82 percent of its peremptory challenges to
remove higher grade officers--field grade. Conversely, the
prcsecution used 85 percent of its peremptory challenges to
remove lower grade officers--company grade.

After cause and peremptory challenges, juries included
members from all commissicned grades and some warrant of-
ficer grades. The largest percent of jurors were still in
the company grades.
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Selected by

convening Challenges Final Per-
Grade of officers authority Peremptory Cause number cent
Commissioned
officers:
Field grade
(0-4 to 6) 145 20 8 107 42.0
Company grade
(0-1 to 3) 172 17 11 144 56.2
Warrant offi-
cers _4 - = 4 1.6
Total 321 47 19 255 100.0

Juries composed of officers

and enlisted members

Analysis of the eight cases where the accused requested
enlisted jurors showed that the convening authorities' selec-
tion of jurors did not include either warrant officers or

enlisted persons below the grade of E-4.

Defense used per-

emptory challenges to remove higher grade officers from the
jury while prosecution mostly used such challenges to remove

lower grade officers.

A

Neither the defense nor prosecution
used peremptory challenges to remove enlisted jurors.

comparison of convening authority selection and final composi-
tior of juries follows:

Grade

Commissioned
officers:
Field grade
(0-4 to 6)
Company grade
(0~1 to 3)
Enlisted:
Senior grades
(E~-7 to 9)
Middle grades
(E-5 and 6)
Lower grades
(E~-4)

Total

authority Peremptory Cause

Selected by
convening

Challenges

Final
number cent

Per -

23

w

= |

w

s o

17
14

14
16

62

27.4
22,6

22.6
25.8
_1.6
100.0



JURY SIZE

Depending on the service, type of court, convening
authority, and challenges, jury size varied from

==5 to 11 jurors for general coi.rts and
-=3 to 7 jurors for special courts.

General courts

The size of all-officer juries ranged from 5 to 9. When
enlisted jurors were requested, the numter of jurors ranged
from 6 to 11. The following table shows the size of juries
at the installation visited in each service.

Officer Officer and enlisted juries
juries Officer Enlisted Total

Air Force 6 to 9 5 to 6 to 5 8 to 11
Army 6 6 5 11
Marine Corps 5 to 9 3 to 5 3 to 5 6 to 10
Navy 5 to 7 (a) (a) (a)

a/The convening authority had never received a request for
enlisted jurors.

Special courts

The size of all-officer juries ranged from 3 to 7. When
enlisted jurors were requested, the range remained the same.
The following table shows the size of juries at the four
installations visited:

Officer Officer and enlisted juries

juries Officer Enlisted Total
Air Force 3 to 5 (a) (a) (a)
Army (b) 2 to 3 4 6 to 7
Marine Corps 4 to 7 (a) (a) (a)
Navy 3 to 4 1 2 3

a/No special court cases were reviewed where enlisted jurors
were requested,

\

b/No special court cases were reviewed where the jury was
composed of officers only.

CONCLUSIONS

Random selection would help alleviate the concern
expressed by defense counsels that jurors drawn from the
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higher grades may be more severe on the accused. 1In the
cases we reviewed, the defense counsels used most of their :
peremptory challenges to remove higher grade officers.

The defense counsels have a large influence on whether
the accused elects trial by iury and would probably con-
tinue to do so even were random selection adopted. The
majority of the accused are young--most below age 20--and
may lack the maturity and judgment to decide what form of
trial would best protect their interests. The advice given
by the defense counsel is based on a number of considera-
tions. One consideration is how the findings and sentences
of the judge compares to that of juries in similar situa-
tions. Another is workload. One defense counsel stated
that he recommends trial by judge if his workload is too
heavy to adequately prepare a case for presentation before
jurors.,
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CHAPTER 5

ARMY TEST OF RANDOM JURY SELECTION

The Army tested random jury selection at Fort Riley,
Kansas, for a l3-month period ended December 31, 1974, Of
the 123 accused tried during the period, 30 (24 percent)
requested trial by jury, and 97 percent (29 of the 30 ac-
cused) requested enlisted persons on the juries. This is
a dramatic increase over the 14 percent requesting enl’'3ted
jurors in the 244 records uof tri-l we rzviewed. (See p. 22.)
The use of warrant officers and iower and middle grade en-
listed persons also increased substantially.

ELIGIBILITY CRITERIA

The criteria used for jury selection during the test
program was established by the general court convening
authority at Fort Riley. Some of the criteria were simi-
lar to the criteria used by the civilian Federal courts.
Any individual was considered eligible for jury service
under this criteria if he or she

--was a U.S. citizen;
--was at least 21 years old;
--had been on active duty for a least 1 year;

~-had been stationed at Fort Riley for at least 3
months;

--had no difficulty in reading, writing, speaking,
and understanding the English language;

-~had no mental or physical defect which couvld hinder
his ability as a juror;

--had received no nonjudicial punishments during the
present enlistment or during the preceding 3 years,
whichever was shorter;

-~-had never been convicted of a felony; and

-~had not been convicted of a misdemeanor during the
present enlistment or during the preceding 3 years,
whichever was shorter.

Eligibility criteria peculiar to the military also had

to be met. The individual would be eligible under this
criteria if nhe or she
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--was E-3 or higher;

--was not assigned or attached to a confinement
facility;

--was not an officer assicned to the medical corps,
Judge Advocate Germneral's corps, chaplain corps,
military pclice corps, or a detailed Inspector
General;

--had not received orders for permanent change of
station or temporary duty; and

-~-had not alreaidy served as a juror during the preced-
ing yzar.

In no case was a juror tn be selected who

--was a member of the same unic as the’accused,

--had acted as accuser in the case,

—--would be called as a witness in the case,

--had acted as an investigator in the case, or

--was jur.ior to the accused in grade or date of rank.

Persons with approved leave were exempt fror jury duty
during that time provided the leave was approved before re-
ceiving notice of selection for jury duty. Likewise, per-
sons scheduled for an annual training test or a major field

exercise were exempt during that time.

SELE-TION PROCEDURES

The Fort Riley personnel office provided the Staff
Judge Advocate's office with a computer-generated source
list containing 1,000 names to be used as a master jury
list. The Staff Judge Advocate's office asked each individ-
ual listed to complete a questionnaire which was used to
determine eligibility for jury service. About 300 persons
from the master jury list met eligibility requirements.
Juries of 8- and l2-members were selected randomly to serve
on special and general courts for 2 specifi=d period.

The Deputy Staff Judge Advocate and another member of
the Staff Judge Advocate's office were responsible for
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determining which individuals qualified for jury service

on the basis of the questionnaire. 1In addition, they were
responsible for randomly selecting the juries. Orce
selected, however, a jury had to be approved by the general
court convening authority before it could serve.

Initially all officer juries were selected. When an
accused requested enlisted persons, the all-officer jury was
withdrawn and a new jury having both officers and enlisted
persons superior in grade to the accused was randomly
selected. However, at least two randomly selected field
grade officers were required on all courts.

Representation on juries when enlisted perso.:s were
requested was to be as follows:

Special General

Type of juror court court
Officers at least 3 2t least 4
Enlisted at least 4 at least 5

TEST RESULTS

There were 123 trials during the test period--30 before
a jury and 93 before a judge. The accused were enlisted
persons ranging in grade from E-1 to E-7. About 90 percent
were E-4's and below.

Jury composition

A comparison of the composition of the 30 juries selected
during the rzndom selectic. test with the 58 juries discussed
in chapter 3 that were selected by convening authorities
showed:

--When best qualified jurors were selected by the
convening authorities, the accused requested enlisted
persons on the jury 14 percent of “he time (8 of 58
cases).

--Where jurors were randomly selected during the test
pragram, the accused requested enlisted persons on
the jury 97 percent of the time (29 of 30 cases).

The types of crimes tried by juries selected during the

test are comparable to those tried by juries selected by
convening authorities. (See app. III.)
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We also compared the grades of jurors randomiy selected
with those jurors selected by convening authorities. The
results showed that the percent of warrant officers and en-
listed jurors in the lower and middle grades (E-3 to E-6)
increased substantially during the random selection test
even with the requirement that jurors be at least age 21 and
a grade of E~3, and at least two field grade officers serve
on all courts.

Jurors selected
by convening Jurors trandomly Percent

authorities selected increase or
} Num- Percent Num- Percent decrease (=)
Grade ber of total ber of total during test
Commissioned
officers:
Field grade .
(0-4 to 6) 17 27.4 50 24.6 -2.8
Company grade .
(0-1 to 3) 14 22.6 24 11.8 -10.8
Warrant offi-
cers - - 11 5.4 5.4
Enlisted person-
nel:
E-7 to 9 14 22.6 20 9.9 -12.7
E-5 and 6 16 25.8 65 32.0 6.2
E-3 and 4 1 1.6 33 16.3 14,7
Total 62 100.0 203 100.0
— L — S — -

Opinion survey

Following the test, the Staff Judge Advocate distributed
questionnaires to 800 military persons stationed at Fort Riley.
The response rate for tl>» 456 respondents ranged from about
23 percent for the E-3's to 86 percent for field grade officers.
(See app. IV.) The majority of those responding believed that
random selection has a greater appearance of fairness and
should be implemented.

--68 percent believed the Army should adopt random
selection.

--76 percent believed randomly selected juries would
result in a greater appearance of fairness.

-~60 percent believed randomly selected juries would
result in greater actual fairness to the accused.
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~-60 percent believed juries should be selected from
a cource constituting a representative cross section
of the mili*.ty community.

--5% percent believed the final corposition of the
court should be a representative cross sec=ion of
the military community.

--54 percent favored removing the convening authority
froer the selection process.

Observations of legal personnel

The legal personnel involved in the test at Fort Riley
all agreed that if random selection is implemented some
minimum eligibility criteria must be established to insure
competent and mature jurors.

The defense counsels' overall view was that random
selection was a major improvement over convening authority
selection because the appearance of unfairness was elim-
inated. They felt that random selection would

~~Create a greater appearance of fairness in the eyes
of the soldiers and potential critics and

--be fairer to the accused, as jurors would be drawn
from a broader rarge of grades and experience.

The prosecutors felt that change to random selection
is inevitable if not altogether desirable; its appearance
of impartiality should do much to silence the critics of the
military justice system. However, they were concerned about
the quality of jurors randomly selected urder the criteria
established for the test program. The primary objection was
the inexperience and lack of maturity of lower grade enlisted
persons.

The judge b2lieved the data obtained from the test
program was insufficient, inconclusive, and did not provide
a basis for drawing any definitive conclusions as to the
feasibility of random selection. He concluded that:

--The test program was not directed toward eliminating
the appearance of unfairness because the convening
authority still had veto power over any jury.

--Random selection might inject serious problems into
the system by reducing necessary high qualities of
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juries. Many juries did not appear to understand the
issues, arguments, or the instructions.

--Random selection was not tested in the appellate
courts, and might not survive the first serious
attack upon it.

In commenting on the results of the study at an annual
meeting of the American Bar Association Standing Committee
on Military Law, the Chief Counsel of the Coast Guard stated:

"The experience in this program has been
extremely gratifying. GCenerally speaking,
both commanders and defendants like the sys-
tem. One unexpected benefit from the program
has been that many of the younger enlisted
men who have served as members of a military
jury have been the best 'public relations' men
for the system of military justice. They have
gone back to the barracks and told the troops
that a court-martial is not really a kangaroo
court and that the defendant really does get

a full, fair, and impartial trial from scart
to finish. Another result of the pilot jury
selection program has been that since de-
fendants now know they won't automatically
get a crusty old E-9 with thirty-five years'
service on the jury if they request enlisted
men on the court, more requests for en-

listed men as jurors have been made." 1/

Evaluation report

The evaluation report stated that the military community
at Fort Riley was generally in favor of random selection. It
concluded if random selection is implemented:

--Article 25 of the code should be modified so that
(1) the concepts have the sanction of the Congress,
(2) selection criteria and procedures are standardized,
(3) service secretaries are authorized to implement
additional criteria and procedures as recessary, and
(4) convening authorities retain the power to exempt
or excuse individuals if operational requirements
so dictate. Presently the code requires the conven-
ing authority to determine which members of the

1/Ratti; The Military Jury, 61 ABA Journal 308 (1975).
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command will be selected as jurors, and it is doubtful
whether they can be deprived this power without modify-
ing the code.

--Eligibility criteria should include a provision requir-
ing a potential juror to be at least 21 years old and
to have either a high school diploma or possess a cer-
ficate of equivalency.

~-It is not necessary to employ computers although re-
moval of the human element tends to reinforce the con-
cepts of randomness.

--3 slight increase in the numker of jury trials can be
anticipated. Also, there is greater likelihood for a
jury trial to result in a relatively light sentence if
only military offenses are involved. 1/

The evaluation report recommended that a more diversified
test be conducted at other installations and in other geo-
graphic areas before deciding whether to adopt universally
random selection concepts and procedures.

Guilty verdicts
during cthe test program

Our analysis showed that about 65 percent of the 74
specificaticns to which the accused pleaded not guilty re~
sulted in a quilty verdict when tried by a military judge.
About 72 percent of the 46 specifications to which the ac~-
cused pleaded not guilty resulted in a guilty verdict when
tried by a randomly selected jury.

Analysis of sentencin
for military offenses

Our analysis showed that the accused was found guilty
in all 31 cases involving only military offenses, such as

absence without leave. Of these cases, 29 were tried by
military judge and 2 were tried by jury.

In 25 of 29 cases tried by the judge and in the 2 cases
by a jury the accused was given severe punishment--a punitive
discharge. In addition, confinement ranging from 1 to ¢
months was given in 19 of these cases. The punitive discharge

1/The basis for this conclusion is not e' ident because the
accused were found guilty in the only two cases tried by
juries involving military offenses and both received a
punitive discharge.
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is more severe than confinement at hard labor for 1 year and
forfeiture of all pay and allowances for a like period, as
stated in the "Military Judge's Guide," Army Pamphlet 27-9,

May 1969.

Criteria for defining a military offense was established
through discussions with the Fort Riley legal personnel, in-
cluding the Staff Judge Advocate and the Chief, Criminal

Law Division. (See app. V.)
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CHAPTER 6

—————— — e it e v

MILITARY OFFICERS' VIEWS ON RANDOM SELECTION

We asked 64 military officers questions regarding the
military justice system. Four principal questions pertain-
ing to juror selection were:

--Do you favor random selection of jurors over the
present system of having the convening authority
select best qualified jurors?

--What eligibility criteria, if any, should be
imposed on potential jurors if random selection is
implemented?

~--What effect would implementation of random selection
have on a commander's ability to maintain discipline?

=-Will random selection function in wartime or national
emergency as well as in peacetime?

The number and type of officers interviewed at the
installation visited in each of the four services are shown
in the following table,

Installation
Alr Marine
Persons interviewed Army Force Corps Navy Total
Legal:
Defense counsel 4 1 5 3 13
Trial counsel 4 2 3 2 11
Staff judge advocate 1 2 1 2 6
Military judge 1 A 2 2 _6
10 6 11 9 36
Nonlegal:
Convening authorities:
General courts 1 1 1 1l 4
Special courts 3 1 3 2 9
Other commanders _4 _5 _3 3 15
_8 .1 a1 6 28
Total 18 13 18 15 64
= — L4 am—— -
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RANDOM SELECTION PREFERRED

Of the 64 persons interviewed, 43, or two-thirds, stated
they preferred random selection over the present system. The
43 were 80 percent of those voicing an opinion. Ten qualified
their endorsement contingent on:

-~Establishment of juror selection criteria.

--Availability of a sufficient number qualified to serve
as jurors.

--Sentencing by the judge.

The responses were as follows.

Method favored

Random
Random selection
Persons selec- with quali- Present No
interviewed tion fications system opinion Total
Legal 21 5 6 4 36
Convening
authorities 3 2 3 4 13
Commanders 9 2 2 2 15
Total 33 10 11 10 64
- - —3 L — | — ——

The reason most often given in favor of random selection
was that it would eliminate the appearance of unfairness and
potential for abuse when the convening authority selects jurors.
Other reasons were:

--Random selection would bring better justice to the
military and would satisfy the critics of the present
system. . -

~-Military persons are entitled to a trial by a randomly
selected jury.

--Randomly selected jurors would not be as likely to
prejudge an accused.

--Random selection would decrease the number of authori-
tarian persons on the jury.

--Convening authorities tend to pick jurors who have

less pressing duties rather than those who are best
gualified.
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Only in the Air Force did the majority of officers
favor having the convening authority select jurors. The
reason most often given in favor of the present method of
selection was that random selection would result in poorer
quality jurors. Other reasons were that random selection:

--Would add nothing to the present system.
--Is contrary to the military justice system.

--vibuld not permit the convening authority to routinely
eliminate individuals with a bias.

--Might be less fair than the present system as its
effects are unknown.

--Would be difficult due to nonavailability of all
potential service personnel as military missions
must take precedence over jury service.

The results we obtained were consistent with those in
a series of studies conducted in 1971 and 1972 by an Army
officer. Based on opinions solicited from field grade Army
officers he concluded that:

" * * * the great majority of Army officers
today are themselves overwhelmingly in favor
of scme system of random selection of zourt-
martial members." 1/

ELIGIBILITY CRITERIA NEEDED

All but cwo officers favored establishing jury
eligibility criteria for enlisted personnel if random
selection were adopted. Others felt that criteria would
be needed to insure that juries selected would be com-
petent and mature enough to return a verdict consistent with
the evidence presented. There were differing opinions on
critevia that should be established for each of the follow-
ing factors which were mentioned at all of the installations
visited.

--Charactei: Most believe jurors should not have any
prior military court convictions. Others believed
persons who had received nonjudicial punishments
should also be excluded.

1/Brookshire; Juror Selection Under_the Uniform Code of
Military Justice: Fact and Fiction, 58 Military Law
Review, 71, 75 (1972).
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--Juror grade in relation to grade of accused: Most
believed jurors should be equal or senior in grade or
rank to the accused, as currently required. A few
believed individuals should be eligible for jury
duty regardless of grade or rank in relation to the
accused.

--Grade: Minimums ranged from E-2 to E-6.

--Age: Minimums varied from 17 to 21, with 21 being the
most frequently suggested.

--Education: Most believed that jurors should have a
high school diploma or an equivalent. Some believed
jurors need only be literate.

--Experience: Some believed 1 year or more of military
experience should be the minimum experience needed
to be eligible. Others believed 6 months or more at
one installation would be adequate experience.

~--Inteliigence: Some believed a score of 90 or above
on military tests should be required. Some believed
mental competency would be adequate. Others recognized
the need for a mirimum, but gave no specifics.

The following table shows the frequency by installation
that each of Lhese factors were mentioned.

Installation
Alr Marine
Factors Army Force Corps Navy Total
Character 11 7 12 17 47
Juror grade in
relation to grade
of accused 2 4 13 11 30
Grade 3 3 11 5 22
Aga 4 4 5 7 20
Education 4 4 6 S 19
Experience 1 2 5 7 15
Intelligence 4 2 6 1 13

EFFECT OF RANDOM
SELECTION ON DISCIPLING

About 82 percent of the 28 convening authorities and
other commanders we talked to believed that random selection
would have no effect on discipline. One commander stated
that discipline might be adversely affected if randomly
selected jurors returned acquittals or light sentences
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inappropriate to the evidénce presented. The following is a
breakdown of these views for the installation in each of the
services we visitea.

No effect on  Would adversely No
discipline affec* discipline opinion

Army 6 2 -
Air Force 5 1 1
Marine Corps 7 - -
Navy =2 A —=
Total 23 4 1

== = E 4

RANDOM SELECTION DURING WARTIME

The largest group of officers interviewed believed that
random selection would work in a wartime situation. A
tabulation of the responses is shown below.

Number of persons

Random selection of jurors responding
Would work in a wartime situation 25
Would work in wartime for general

but not special courts 2
Would work only in a limited war,

like Vietnam 5

Would not work 17

No o2pinion 15

Tocal 64

-

Logistic and administrative problems were cited by most
persons who believed that random selection would not work in
wartime. Many who believed random selection would work felt
that the potential logistic and administrative burden could
and should be overcome.

CONCLUSIONS

Eighty percernit of the officers we interviewed who voiced
an opinion favored random selection of military jurors. Also,
the great majority believed some criteria would be needed to
insure that juries would bz composed of competent, mature
individuals. The results obtained during our review were
consistent with other studies dealing with random selection
of military juries.
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CHAPTER 7

CONCLUSIONS AND RECOMMENDATIONS

CONCLUSIONS

Public confidence in a system of justice is essential.
To earn this confidence the sys!-~m must appear to be fair.
The Chief Justice of the United States Suprem& Court has
stated:

"The public image of justice, like justice
itself, is indivisible * * * ywhat the
public thinks * * * becomes the measure of
public confidence in the courts, and that
confidence is indispensable.” 1/

The military justice system has many critics both inside
and outside the military because the system is poorly per-
ceived. Abuse is possible and has been proved in a number of
court cases. But it is difficult to prove. Therefore, appel-
late reviews cannot always be relied on to insure justice is
properly administered. We believe the military jury system
should have more of the safeguards found in civilian Federal
courts. Chief among these would be the random seiection of
jurors from a pool of qualified jurors representiig a cross
section of the military community. Other change. relating
to the size and responsibilities of jurors serving on mili-
tary courts should also be considered.

It is important to eliminate elements in the judicial
process which foster the appearance of evil that are not es-
sential to meeting the needs of commanders. By improving
the perception of justice, service members should have
greater coinfidence in the integrity of the comriand structure.
In turn this should enhance the ability of commanders to
lead.

Dif ferences between military and
civilian court systems

The jury schemes in criminal trials in both Federal and
State court systems differ in many important respects from
the military court system which is governed by article 25
of the code. Article 25 requires the convening authority
to determine from the eligible military population who, in
his opinion, are best qualified to serve as jurors.

1/Burger; The Image of Justice, 55 Judicature 200 (1971).
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Neither the law nor administrative requlations provide
specific procedures or criteria to be used by these authori-
ties to select eligible jurors. The only guidance is the
general factors set forth in article 25, which must be
considered. The broad discretion given convening authori-
ties has resulted in differing views among the 13 convening
authorities we interviewed as to what constitutes best
qualified jurors. Thus, there were differences in the types
and grades of individuals allowed to serve as jurors. None
of the convening authorities had written criteria for best
qualified even though most had delegated initial selections
to subordinates.

In terms of power and influe.ce, the convening authority
has no counterpart in the civil.an Federal court system. Be-
cause of his intimate invoivement in the judicial process
both before and after trial, the integrity of the court sys-
tem largely hinges on the integrity and judgment of this
individual. In addition to selecting jurors, he (1) decides
whether to bring charges against the accused, (2) appoints
the prosecutor and defense counsel, and (3) reviews and ap-
proves a finding of guilty and the sentence imposed. Except
in cases of gross abuse, his decisions are not likely to be
challenged.

In comparing the military court system with the civilian
Federal court system, we found the military courts do not
have certain safeguards that are found in civilian Federal
courts. The potential for abuse is clearly seen in the power
of the convening authority to select jurors in conjunction
with a minimum 1ry size of three to five with often only
two-thirds needed to convict. In a general court-martial,
as few as four people may be needed to convict; in a special
court-martial only two votes may be needed.

In a civilian Federal court the accused is tried by a
jury who meet minimum cualifying requirements and are randomly
selected from a cross section of the community. Also, civil-
ian juries almost always have 12 members, and a unanimous de-
cision is needed to convict.

It is little wonder that the military jury system is
perceived to be unfair by many and has critics even in the
absence of widespread examples of abuse.

Views of the U.S. Court of Military Appeals

Concern over such issues led the U.S. Court of Military
Appeals-~-the highest military court--to reject the idea that
court members are the functional equivalents of jurors in a
civilian criminal trial and to express concern over the
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method of jury selection and to indicate a need for its
reexamination by the Congress. In the September 1976 United
States v. McCarthy ruling, this courc stated:

"% * * This case provides no occasion for review-
ing whether the military jury system as embodied
in Article 25, Uniform Code of Military Justice,
10 U.s8.7. §825, offends the Sixth Amendment,
whether the Sixth Amendment right to trial by
jury applies to the military, and whether con-
stitutionally military juries must reflect a
representative cross-section of the military
community. Suffice it to say that court members,
hand-picked by the convening authority and of
vhich only four of a required five ordinarily
must vote to convict for a valid conviction to
result, are a far cry from Lhe jury scheme which
the Supreme Court had found constitutionally
mandated in criminal trials in both federal and
state court systems. Constitutional questions
aside, the perceived fairness of the military
justice system would be enhanced immeasurably

by congressional reexamination of the presently
utilized jury selection process." (Underscoring
supplied.)

The Chief Judge of this court has proposed many changes
in the military justice system, including considering random
selection of court members as a means of enhancing the per-
ception of fairness.

Views of defense counsels

Several defense counsels told us that juries drawn from
the higher grades may be more severe. This is apparently why
in the 244 records of trial for special and general courts
we reviewed, the defense used 82 percent of their peren;.ory
challenges--a challenge not requiring a reason--to remove
higher grade officers. Conversely, the prosecution used
85 percent of its peremptory challenges to remove lower
grades officers., The defense and prosecution each have one
peremptory challenge; in Federal and State courts this aum-
ber is usually much higher.

Changes in jury composition in
test of random selection

In a comparison of 123 cases tried at Fort Riley, Kansas,
during a 1974 Army test of random jury selection with the
244 rec-ords of trial we reviewed, we found discernible dif-
ferences in the compositior of juries. The accused in both
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cases were enlisted persons ranging in grade from E-1 to E-7,
with 90 percent or better in grades E-4 and below. However:

--In the cases we reviewed, the accused requested
enlisted people to sit on the jury only 14 »ercent
of the time. In the test, this figure dramatically
increased to 97 percent (29 of 30).

--The percent of warrant officers and enlisted jurors
in the lower and middle grades increased substantially
in the test, even with the requirement that jurors be
at least age 21 and a grade of E-3 and that at least
two field grade officers serve on all courts.

The Chief Jounsel of the Coast Guard felt that this test

was extremely gratifying to both commanders and defendants.
He stated:

"* * * many of the younger enlisted men who have
served as members of a military jury have been
the best '»public relations' men for the system
of military justice. They have gone back to the
barracks ard told the trocps that a court-martial
is not rea.ly a kangavoo court and that the
defendent really does get a full, fair, and im-
partial trial from start to finish. Another
result * * * hags been that since defendents now
know they won't automatically get a crusty old
E-9 with thirty-five years' service on the jury
if they request enlisted men on the court, more
requecsts for enlisted men as jurors have been
made."

Many in the military community
tavor chenge

An opinion survey taken by the Army at the conclusion
of *he random selection test showed that

--76 percent believed randomly selected juries would
result in a greater appearance of fairness,

-~68 percent favored changing to random selection,
~--60 percent believed that juries should be selected
from a source constituting a representative cross

section of the military community, and

--54 percent favored removal of the convening authority
from the se®! -tion process.
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Defense counsels involved in the test viewed random selection
as a major improvement because it would

~-eliminate the appearance of unfairness and

~-work to the advantage of the accused to the extent
that jurors were drawn from a broader range of grades
and experience.

Prosecutore felt that .random seiection was inevitable and its
appearance of impartiality should do much to silence the
critics of the system.

The great majority of cfficers we talked to--officers at
all echelons in command and legal positions--favored change
in the jury system. Why? Again and again the reason given
was the need to eliminate the appecarance of unfairness and
the potential for abuse that exists when the convening author-~
ity selects jurors. These views are consistent with studies
made by the military and others. :

Reservations against random selection and other changes
in the jury process expressed by those in the military com-
munity we talked to centered on the:

--Impact if less qualified or experienced jurors were
allowed to serve.

--Administrative and logistics problems whici: would make
random selection unworkable in wartime.

~-Effect on discipline if randomly selected jurors
returned acquittals or light sentences inappropriate
to the evidence presented.

Many raising these concerns did not consider them insur-
mountable, since:

~-Minimum eligibility criteria would insure that jurors
meet standards of competency and maturity acceptable
to the military.

~~Administrative and logistic problems which may occur
were generally considered solvable and something that
should be overcome.

About 82 percent of the convening authorities and com-
manders we talked to believed that random selection would
have no effect on discipline. We believe that anyone qual-
ified for military service should be competent and mature

enough to serve as a juror on both Federal and military
courts.
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RECOMMENDATIONS TO THE CONGRESS

We recommend that the Congress require random selection
of jurors--selected from a pool of qualified jurors represent-
ing a cross section of the military community. Essential per-
sonnel, such as those  =eded fcr combat in war, would be ex-
cluded from eligibility. This change would require (1) es-
tablishing juror eligibility criteria and (2) designating
responsibility for the selection process. To bring about
these changes the Congress would need to amend article 25 of
the code to either

--require the President to implement these changes
within a specified time (similar to the delegation in
article 56 for establishing maximum punishments) or

--statutorily establish a random selection procedure
based cn specific jurocr eligibility criteria and
desionate who should be responsible for the random
selzction process.

I adopting random selection, other changes would have
to bz considered.

We recommend that the Congress reexamine whether

~-the minimum size of juries is sufficiently large
for general and special courts-martial, particular.y
when, in the majority of cases, only two-thirds are
needed to convict;

--greater consistency and stability in jury size is
needed;

--the number of peremptory challenges should more closely
conform with Federal and State practice;

--military juries should be used to impose sentence;
and

--the convening authority should be intimately involved
in the judicial proceedings of the accused.
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CHAPTER 8

. <

AGENCY COMMENTS AND OUR EVALUATION

On April 8, 1976, we sent copies of our proposed report
to the Secretaries of Defense and Transportation for review
and comment and we sent information copies to Secretaries of
the Army, Navy, and Air Force. The Secretary of Transporta-
tion responded by letter dated June 10, 1976, on the Coast
Guard's position. DOD responded in a February 1, 1977,
letter and included as attachments comments from the Depart-
ments of the Navy and Air Force. The Department of the
Army did not comment on the report. On the basis of these
comments, we reevaluated our report and revised it where
warranted.

DOD

DOD stated that the idea of random selection of jurors
is a part of the basic cornerstone of the code--freedom from
improper command influence over all phases of the military
justice system, including the selection of jurors and the
outcome of trials by military courts. It further acknowl-
edged the ethical concept involved and encourages its appli-
cation within the military society by any practical means
consistent with its mission. DOD is concerned, however,
with the practic¢al aspects of implementing a system of random
selection, noting that tlie wilitary is unique due to ite com-
plexity and by virtue of its combat role. The combat or
crisis situation calls for authoritarian techniques with
decisionmaking and individual responsibility resting in a
predetermined hierarchical command structure.

DOD referred to hearings occuring before the passage of
the code in 1950, when a non--command-appointed jury selec-
tion system was discussed. DOD opposed such a system at that
time on the basis that it would be "* * = impracticable and
unwieldly, would hamper the utilization of persons on the
panels or normal military antics, and could not operate effi-
ciently in time of war." The Navy and Air Force, according
to DOD, oppose random selection today for almost these. same
reasons.

NAVY

The Navy stated that the report failed to identify any
lack of impartiality on the part of jurors and it opposed
any alteration of the procedures outlined in article 25. The
Navy contends that under current procedures the commanding
officer has the flexibility necessary to administer the mili-
tary justice system while maintaining operational require-
ments. The Navy cautions that experimentation with or
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implementation of random selection shculd be consistent with
article 25 or preceded by an apprcpriate amendment.

AIR FORCE

According to the Air Force, random selection is neither
necessary or desirable. It believes the argument that random
selection is needed to provide a better appearance of fair-
ness is of limited weight and offset by disadvantages in its
implementation. However, the types of concerns raised, such
as using mission-essential personnel for jury service and
insuring that junior personnel are not called on to judge
their superiors, could be handled through establishing
juror eligibility criteria. The Air Force made several
recommendationscon how to minimize any adverse impact on
military operations and discipline should random selection
be adopted.

COAST GUARD .

The Coast Guard believes that while there anave been
examples of abuse under the present system, the courts can
apply appropriate remedies. It pointed out that the present
system is working well, and attempts to maximize the represen-
tative nature of jury selection tend to produce jurors of
lesser ability. Also, the discretion provided the commanding
officer by article 25 permits him t¢ fulfill his statutory
responsibility whiie at the same time effectively carrying
out his assigned mission. 1If the Congress concludes that
random selection is desirable, however, the Coast Guard be-
lieves random selection should be (1) made available to the
accused as an alternative rather than an inflexible rule and
(2) implemented by legislation without further testing.

OUR EVALUATION

We recognize that the military is complex and unique and
chat change is not always easy. But that is not a sufficient
reason to oppose system improvements. DOD is in complete
agreement with the concept of random jury selection, but its
reluctance to adopt or to further test random selection is
inconsistent with this endorsement.

DOD, the services, and the Coast Guard indicated that
‘they might be more receptive to the idea of random selec-
tion had we found widespread instances of improper command
influence. However, we did not believe it necessary to
attempt to discover and document anything as elusive as
improper command influence. It has been proven in several
military court cases. But these courts have had consider-
able difficulty in determining whether abuse is present in
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any particular case because command influence is rarely
apparent on the surface. For this reason, we believe that
the system sho*'d be designed to emphasize the prevention cf
akuse and rely ~s on appellate reviews to correct a wrong
once it has occ .

Our argument for change is premised on the importance
of public confidence in a system of justice and the belief
that justice and the image of justice are indivisable.
Change is needed to diminish the susceptibili‘ € the sys-
tem to abuse which has led to its poor perceptio:

Those most vocal abcut the need for change in current
methods are not the lower grade enlisted personnel who are
most likely to stand trial; rather, those in leadership posi-
tions within the command structure, including convening
authorities, commanders, and legal personnel, as well as the
U. S. Court of Military Appeals.
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APPENDIX I APPENDIX

MILITARY LOCATIONS VISITED

OFFICE OF THE SECRETARY OF DEFENSE:
Office of Assistant Secretary of Defense (Manpower and
Reserve Affairs), Washington, D.C.

AIR FORCE:
Headquarters, Washington, D.C.
Barksdale Air Force Base, Louisiana

ARMY:
Headquarters, Washington, D.C.
Fort Riley, Kansas

MARINE CORPS:
Headquarters, Washington, D.C.
Camp Lejeune, North Carolina

NAVY:

Headquarters, Washington, D.C.
Naval Air Station, Jacksonville, Florida
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APPENDIX II . APPENDIX II

RECORDS OF TRIAL REVIEWED

Our analysis of trial records is presented in chapters
4 and 5.

We reviewed 367 trial records for special and general
courts. Our review included the 123 trials during the Army
test at Fort Riley, Kansas, of random juror selection. It
also included a sample consisting of 244 trial records at tne
four installations visited.

We selected the 244 cases to review by type of court
and by judge or jury trial. Because military court records
were filed differently at the four locations visited, we did
not select cases the same way at every location. The cases
analyzed included either (1) all records for 1974, (2) all
records for the last 6 months of 1974, (3) a random sample of
records available for 1974, (4) all records .available for
the first 6 months of 1975, or (5) a combination of the four
methods. The records reviewed are categorized below.

Type of court
General courts §£ecIaI court

Installation “Judge  Jury Judge Jury Total
Air Force 20 9 63 20 112
Army 5 2 9 2 18
Marine Corps 16 12 27 7 62
Navy 2 3 44 3 52

Total 43 26 143 32 244
Random selection - Army 11 6 82 24 123
: == == == == =
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APPENDIX III APPENDIX IiI

TYPES OF CRIMES TRIED BY JURIES

Our comparison of the composition of juries selected by
convening authorities with randomly selected juries is
presented on pages 28 and 29. The type cases tried are shown
below by service.

Military Combination of

Method of" offenses military and Other

selection (note a) other offenses offenses Total
Convening authority

Air Force 9 4 16 29

Army 2 2 4

Marine Corps 3 7 9 19

Navy —_ 2 A i

Total 12 15 31 58

——g — ) —_—

Random selection-

Army 2 ) 19 30

a/As defined in appendix V.
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APPENDIX IV APPENDIX 1V

OPINION SURVEY OF

ARMY'S RANDOM JURY SELECTION TEST

At the completion of the 13-month random selection test
program, Questionnaires were distributed to 800 of 16,705
military persons stationed at Fort Riley to obtain their
opinions relating to various aspects of random juror selec-
tion. The distribution breakdown and return rate are indi-
cated below,

Base Question- Question- Percent
Grade popula- naires naires of total
level tion dispatched returned returned
Officers:
0-4 to 6 300 100 86 86.0
W0-1 to 0-3
({note a) 1,300 300 203 67.7
En .sted:
E-7 to 9 985 100 54 54.0
E-4 to 6 7,870 239 99 41.4
E3 6,250 61 14 22.9
Total 16,705 800 456 57.0

a/Includes the grades W0-1 to W0-4 and 0-1 to 0-3.

Questionnaires were sent to all battalion and brigade com-
manders, but the balance of personnel was ranjomly selected.

The questionnaire had 27 multiple choice questions. The
respondents were instructed to select the one response that
most accurately described their own opinion concerning the
question. The six questions asked that pertained to whether
random selection should be implemented and the responses fol-
low.

SHOULD THE ARMY ADOPT A SYSTEM OF RANDOMLY
SELECTING 175 COURT-MARTIAL JURIES?

The respundents were given a choice of:

a. Yes.
b. No,
c. Have no¢ opinion.

Of those responding, about 68 percent selected answer (a)
favoring adoption of random selection procedures within the
Army. The responses are shown in the following table,
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Number Percent
choosing of total
Grade level answer (a) responses
Officers:
0-4 to 6 45 52.3
W0-1 to 0-3 142 69.9
Enlisted:
E-7 to 9 44 81.5
F-4 to 6 70 70.7
E-3 11 78.6
Total 312 68.4
E - -4

DO _YOU BELIEVE THAT RANDOMLY SELECTED
JURIES RESULT IN A GREATER APPEARANCE
OF FAIRNESS IN THE MILITARY JUSTICE SYSTEM?

The respondents were given a choice of:

a. Yes.
b. No.
¢. Have no opinion,

Of those responding about 76 percent selected answer
(a)--they believe randomly selected juries result in a
greater appearance of fairness in the military justice sys-
tem. The responses are shown in the following table.

Number Percent
choosing of total
Grade level answer (a) responses
Officers:
0-4 to 6 70 8l.4
w0-1l to 0-3 158 77.8
Enlisted:
E-7 to 9 43 79.6
E-4 to 6 68 68.7
Total 347 76.1

|
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DO YOU BELIEVE THAT RANDOMLY SELECTED
JURIES RESULT IN GREATER ACTUAL

FAIRNESS TO THE ACCUSED?

The respondents were given a choice of:

a. Yes.
b. No.
c¢. Have no opinion.

Of those responding about 60 percent selected answer
(a)--they believe randomly selected juries result in greater
actual fairness to the accused. The responses are shown
in the following schedule.

Number Percent
choosing of total
Grade level answer (a) responses
Officers:
0-4 to 6 36 41.9
wW0-1 to 0-3 121 59.6
Enlisted:
E-7 to 9 40 74.1
E-4 to 6 67 67.7
E~3 11 78.6
Total 275 60.3

DO YOU BELIEVE THAT COURT-MARTIAL JURIES
SHOULD BE SELECTED FROM A REPRESENTATIVE
CROSS SECTION OF THE MILITARY COMMUNITY?

The respondents were given a choice of:

a. Yes; it's not only desirable but essential if
justice is to be done.

b. Yes, but it's not really essential for a fair
trial.

c. No. A true cross section would be bottom heavy
with the lower enlisted grades, if the accused
requested enlisted members, and the interests
of discipline would suffer.

d. No. Convening authorities are supposed to pick
those people who, in their opinion, are best
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qualified for jury service; a true cross section
would, of necessity, include average and even
mediocre personnel.

Of those responding, about 60 percent selected either
answer (a) or (b) indicating they believed that juries should
be selected from a source which is a representative cross
section of the military community. The responses are shown
in the following table.

Number
choosing Percent
answer of total
Grade level (a) or (b) responses
Officers:
0-4 to 6 44 51.2
w0-1 to 0-3 124 61.1
Enlisted:
E-7 to 9 36 66.7
E-4 to 6 62 62.6
E-3 9 64.3
Total 275 60.3

DO YOU BELIEVE THAT COURT-MARTIAL JURIES SHOULD
ACTUALLY BE A REPRESENTATIVE CR ECTI
OF THE MILITARY COMMUNITY?

The respondents were given a choice of:

a. Yes; it's not only desirable but essential if
justice is to be done.

b. Yes, but it's not really essential for a fair
trial.

c. No. A true cross section would be bottom heavy
with the lower enlisted grades, if the accused
requested enlisted members, and the interests
of discipline would suffer.

d. No. Convening authorities are supposed to pick
those people who, in their opinion, are best
qualified for jury service; a true cross section
would, of necessity, include average and even
mediocre personnel.

Of those responding about 59 percent selected either
answer (a) or (b) indicating they believed the composition
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of the jury should actually L a representative cross sec-
tion of the military community. The responses a‘\e shown
in the following table.

Number
choosing Percent
answer of total
Grade level (a) or (b) resgonses
Officers:
C-4 to 6 41 47.7
W0-1 to 0-~3 119 58.¢
Enlisted:
E-7 to 9 37 68.5
E~4 tc 6 61 6l1.6
E-3 9 64.3
Total 267 58.6
A .

THE UNTFORM CODE OF MILITARY JUSTICE NOW
REQUIRES THAT COURT MEMBERS BE SELECTED, AT

LEAST ULTIMATELY, BY THE COVENING AUTHORITY.
HOW DO YOU REGARD THIS REQUIREMENT?

The respundents were given a choice of:

a. I am in favoer of it, for the convening authority
should hav> the opportunity to exclude members
who wou b. disproportionately defense or
prosecution »>riented.

b. I would like to see the requirement changed or
modified in some way for it has the "appearance
of evil;" that is, some people think converiing
anthorities deliberately "stack the court" to get
& convic’.ion.

c. It is just another requirement of the code, and
convening authorities fulfill it by being "ulti-
mately responsible," but the actual selection of
the court members is a job normally left to a
staff member. Convening authorities usually ap-
prove the recommendations of the staff officer as:
to court composition.

d. I am in favor of changing the present requirement,
substituting some method of random selection.
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Of those responding about 54 percent selected either
answer (b) or (d) indicating they favored removing the con-
vening authority from the selection process. The responses
are show in the following table.

Number
choosing Percent
answer of total
Grade level (b) or (d) responses
Officers: '
"0-4 to 6 38 44.2
w0-1 to 0-3 119 58.6
Enlisted:
E-7 to 9 29 53.7
E-4 to 6 52 52.5
E-3 8 57.2
Total 246 54.0
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APPENDIX V

CRITERIA USED TO IDENTIFY MILITARY OFFENSES

Criteria used to identify military offenses was
established through discussion with Fort Riley legal person-

nel.

Article
ariliie

Article 86--absence without
leave

Article 89--disrespect towar4d

superior commissioned of-
ficers

Article 90--assaulting or
willfully disobeying
superior commissioned
officer

Article 91--insubordinate
conduct toward warrant
officer, noncommissioned
officer, or petty officer

Article 92--failure to obey
order or regulation

Article 134--general article
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The criteria agreed to are shown below.

Specifications considered
military offenses

All

All

Willfully disobeying
a lawful c¢ommand

Disobeying the lawful order

Contempt or disrespect in
language or deportment

Violation of any lawful
gene ~al order or regula-
tion

Dereliction in performance
of duties

Straggling

Uniform violations
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ASSISTANT SECRETARY OF DEFENSE
WASHINGTON. D.C. 20301

MANPOWER AND
RESERVE AFFAIRS

1 FEB 1977

Honorable Elmer R, Staats
Comptroller General of the United States
Washington, D, C. 20548

Dear Mr. Staats:

This is in reply to your letter to Secretary Donald Rumasfeld, regarding
your draft report, 'Should Military People Have Rights In J ury Selection
Equivalent To Those Of Other Citizens ? -« A Question For Congress,'"
dated April 8, 1976 (OSD Case #4333),

Your draft report examines various aspects of the concept of random
court member selection for military courts-martial, com pares the
military and civilian federal court jury systems, describes current
military practices and recounts the results of an experiment with
randomn selection at Fort Riley, Kansas,

[See GAO note p. 61'.]

JoWTioy
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[See GAO note p. 61.]

As referenced in yourdraft report, random
selection is part of a legislative proposal introduced in the 94th Congress
(4. R. 95), and was recommended by the 1972 DoD Task Force on Military
Justice to remove the "'aura of unfairness,' It is further noted that random
selection of court members has been suggested by the current Chief Judge
of the U.S. Court of Military Appeals, and is now under consideration by
the Joint Service Committee on Military Justice. Also, it is part cf
comprehensive legislation on military juctice proposed by the New York
City Bar Association. It is noted that all concerned, including the
Department of Defense, generally concur with the conclusion found on
page 9 of your draft report to the extent that it infers Article 25, UCMJ
(10 U,S.C, 825) is not consistent with random selection of court members,
and recommends that any such system should also include eligibility
criteria and an administrative procedure under which it would operate.

The idea of random selection of court members is really a part of one of
the basic cornerstones of the Uniform Code of Military Justice -~ freedom
from improper command influence over all phases of the military justice
system, including the selection of court .nembers and the outcome of
trials by court-martial. Interpretations and applications of this principle
have been under almost constant development and scrutiny by the courts,
the legal community, and other interested persons for many years. In
Congress, it wvas addressed at length in the exhaustive hearings in 1962
and 1966 which preceded passage of the Military Justice Act of 1968,
Significantly, a non-command appointed court member selection system,
where the Staff Judge Advocate would select the members from a panel of
officers and enlisted men, was thoroughly explored during the hearings
prior to the passage of the Uniform Code of Military Justice in 1950, A
summary of the discussion of this concept, as appearing in U,S. Code
Congressional Service, vol. 2, 81st Congress, 1950, pp. 2225 et seq.,
@ p. 2227, is attached for your review.
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It is noteworthy that the 81st Congress did not adopt this non-command
appointed court member selection system, since that Congress was
confronted with many actual cases of improper command influence,
which had pervaded predecessor military and naval disciplinary
systems, The Congress apparently felt it could rely on the many other
safeguards built into the Code to cure the problem, Its judgment was
accurate, becausc as can be inferred from your report, we are not
currently dealing with identifiable widespread or even specific instances
of improper comimand influence.

Although your draft report does not specifically reco...mend adoption of

a random selection system, its tone, much of the selection of language,
and the emiphasis on the favorable personal opinions of those interviewed
and surveyed, all strongly imply a system of randum selection should be
adopted in order to achieve for the military a greater measure of Chief
Justice Berger's indispensable ingredient for justice -- public confidence
in the court system. The Department of Defense acknowledges the ethical
concept involved and would encourage its application within military
society by any practical means consistent with our mission, However, as
reflected in the attachments, the Departments of the Navy and Air Force
oppose im plementation of random selection as a means of realization for
almost the same practical reasons as in 1950,% Also to be considered is
the added factor that long experience with the current system reflects an
absence of evidence of (1) widespread or inherent lack of impartiality,
unfairness or incompetence on the part of court members selected to
serve by convening authorities becaure they are considered ''best qualified, "
or, (2) marked lack of public confidence in military courts,

In addition to practical matters, the Department strongly sugpests, as a
necessary corollary in postulating any system affecting U.S, military
personnel, this question be considered in the context of the concept that
the U,S, military differs from all other forms of organizations and
political segments of our society due to its complexity, and by virtue of
its combat role. That is, as a general proposition, within American
society, an individual can expect to be governed by means consistent with
his station, thus providing him with a psychological understanding of his
obligations, Although the U,S. 1ilitary has a consistent mission of
defending vur national security, it has changing immediate goals,
depending upon whether the country is at peace or war, While in a

* The current views of the Department of the Army as to feasibility or
desirability of this proposition will not be available pending evaluation
of your final report.
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peacetime mode, the military and individuals therein may be compared
with the civilian sector in certain matters, However, when at war or in

a crisis situation, there is no valid comparison, The combat or crisis
situation for the military calls for authoritarian techniques with decision-
making and individual responsibility resting in a predetermined hierarchal
command structure -- in wartime the military system requires an intense
personal commitment on the part of each member,

[See GAO note beiow.)

Thark you for the opportunity to respond to your draft report,

Sincerely,

N Gl

-

;o o
LY
Attachments :

GAO note: Fortions of this letter have been deleted because
they are not relevent to the matters Giscussed in

this report.
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U,S. Code Congressional Service, vol. 2, 8lst Congress, 1950, pp. 2225
et seq., @ p. 2227 |

'"...A number of witnesses...urged.,..a different method of selection
of court members. It was conceded that the commanding officers should
-retain the right to refer the charges for trial, select the trial counsel,
and review the case afte'r'trial. It was contended, however, that the
authority to appoint the court pfesented the opportunity to the conimander
to influence the verdict of ;he court, It wa:s proposed that members of a
tourt be selected by-a staff judge advocate from a panel of ellxgible
officers and enlisted men made available to commanding cfficers.

"Departmental witnesses opposed these amendments on the grounds
that the military has a legitimate concern with military justice and the
responsibility for operating it, and that it is not inappropriate for the
-President, the Secretaries of the Departments, or selected commanding
officers to appoint the members of a court. It is their position that to
have the court members selected by judge advocates from among panels
of eligibles submitted by the commanders is impracticable and unwieldy,

would hamper the utilization of persons on the panels or normal military
ant.i:s, and could not operate efficiently in time of war. A number of
added protections not found in either the Articles of War or the Articles

for the Government of the Navy are included in this bill, such as a supreme

civilian court of military appeals, boards of review removed from the

commander, and provisions that the law officer, trial and defense counsel
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of a general court must be trained lawyers. Further, the influencing of
the action of a court by any authority becomes a crime for which the
offender is subject to trial by court martial under this bill. With these
safeguards, the commig:tfe adopted the provisions recommended by the

National Military Establishment, '
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DEPARTMENT OF THE N2 VY
OFFICE OF THE SECRETARY
WASHINGTON, D. C. 20350

26 MaY 976

MEMORANDUM FOR THE ASSISTANT SECRETARY OF DEFENSE
(MANPOWER & RESERVE AFFAIRS)

Subj: GAO Draft Report on Should Military People Have
Rights in Jury Selection Equivalent to Those of
Other Citizens, GAO Ccde 964056 (0SD Case No.
4333)

Encl: (1) Comments on GAO Draft Report on Should Military
People Have Rights in Jury Selection Equivalent
to Those of Other Citizens, GAO Code 964056
(OSD Case No. 4333)

Enclosure (l) summarizes the subject report's findings
and conclusions compa 'ng the jury selection procedures of
the Federal civilian ccurt system with military courts-
martial. The report did not conclude that any changes are
necessary to provide an accused with a court-martial whose
members are in fact impartial. It did identify three
changes to the Uniform Code of Military Justice necessary
to eliminate the elements which "can cause a perception of
unfairness" in the selection of court-martial members: (a)
amend the Uniform Code of Military Justice to require ran-
dom selection of court members; (b) establish eligibility
criteria for court members; and (c) establish responsibility
for the random selection of court members.

Since the subject report fails to identify any lack of
impartiality on the part of court-martial members and only
recommends elimination cf elements which merely "can cause
a perception of unfairness," the Department of the Navy
opposes any alteration to the current procedures outlined
in Article 25, Uniform Code of Military Justice. The con-
vening authority has a positive responsibility to select
as members of courts-martial those who, in his opinion,
are best quali*ied for such duty by reason of age, edvca-
tion, training, experience, len¢th of service, and judicial
temperament. This procedure provides the commanding officer
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with the flexibility necessary to perform his responsibility
for administering the miljtary justice system while main-
taining his unit according to its operational requiremei.cs.
Any experimentation with random selection procedurxe~ which
‘ds inconsistent with this positive selection responsibility
of the convening av:hority shouid not be implemented.

istant Sooll LU Uy
(Marngyrny ool

3¢
~
1
b]
S
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COMMENTS ON GAO DRAFT REPCRT CON SHOULD MILITARY
PEOPLE HAVE RIGHTS IN JURY SELECTION EQUIVALENT
TO THOSE OF OTEER CITIZENS, GAO CODE 964056
(OSD CASE NO. 4333)

l. Summary of GAO Findings and Conclusions. The subject
report contrasts the civilian Federal court system with the
military system on the eligibility and selection of jurors.
It also discusses the composition of military juries,
military members' impression ©f the system, and an alter-
nate n.thod of jury selection tested by the Army. The sub-
ject report fcund that the process of jury selection for
military courts contains elements which "can cause a
pexception of unfairness” among those persons serving

ir the military. It did not fingd any evidence, nor did

it conclude, that the military jury selection procedure
resulted in actual unfairness for military accused pending
courts-martial.

The factor in the present military jury selection pro-
cess which the GAO Study felt could create the appearance
of unfairness is the convening authority's obligation
under Article 25, Uniform Code of Military Justice, 10
U.S.C. § 825, to detail as members of a court-martial
those members of the Armed Forces who are, in his opin-
ion, best qualified for such duty by reason of age, edu-
cation, training, experience, length of service, and
judicial temperament. While Article 25 establishes
these guidelines and requirements for convening author-
ities, in practice convening authorities have substan-
tial discretion in their selection of court-martial
members. Interviews conducted with several convening
authorities in the preparation of the subject report re-
vealed a great deal of variation in the manner in which
they exercisc the responsibilities imposed by Article 25.

The subject report reviewed an alternate system of jury
selection based upon random procedures tested by the Depart-
ment of the Army at Fort Riley, Kansas, and adopted the con-
clvsions of that test, including the opinion that a majority
of the miiitary community responding in a survey favors
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a change to random selection of court-martial members.
The subject report concluded that, if Congress desires to shape
the military jury selection process ir. the same manner as
that used in Federal civilian courts, three changes would
be required: (a) amend the Uniform Code of Military Justice
to require random selection of court members; (b) establish

. eligibility criteria for court members; and (c) establish
responsibility for the random selection of court members.

[See GAO note p. 70.)

2. Department of the Navy Position. The Department of the
Navy opposes any alteration in the requirements and proce-
dures for the selection of members of c¢ourts-martial as
estavlished in Article 25, Uniform Code of Military Justice.
The absence in the subject report of any evidence to establish
that the present system is defective in any way, that it ’
is not working well to provide military jurors who are

fair and impartial, or that thece is, in fact, any wide-

spread perception of unfairness, indicates clearly that

no changes are required.

3. Statement.

a. Random selection. The military is, by necessity,
‘a specialized society separate from civilian society. The
difference between the military community and civilian com-
munity results from the primary purpose of the military: to
fight wars and to be ready to fight wars shoula the occasion
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arise. As a separate community, the military has developed in
its long history its own laws and traditions. A significant
part of this tradition in American military law is the concept
that commanding officers should select the members for service
on courts-martial created by them. The c¢ommanding officer

of American military forces has held this responsibility

since the first Articles of War in the 1770's. This design is
as necessary in today's military as it was in the eighteenth
century.

The selection of.a jury in both the military and civilian
community is in reality a four step process.

First, there must be a determination of a source of poten-
tial jurors. Under the Uniform Code nf Military Justice, Art
cle 25(a), (b), and (c), provides that any commissioned offic -
on active duty may serve on any court-martial. In addition, a
warrant officer may serve on a general or special court-martial
of any person other than a commissioned officer, and an enlisted
man, when requested by the accused, may serve as a member of a
general or special court-martial.

Second, the jurors must be screened and the qualified
separated from the unqualified. 1In the military, this
screening is the responsibility of the convening authority,
who must select for potential service as members those persons
who, in his opinion, are best gualified for the duty by reason
of age, education, training, experience, length of service,
and judicial temperament.

Third, qualified jurors, as needed for trial, must be
selected and summoned for ser.ice. This selection and call
for duty is also the responsibility of the convaning authority
in the military. From among those persons deemed best quali-
fied -- and with an eye to the statutory command that, when
it can be avoided, no member of the Armed Forces may be tried
by a court-martial comprised of a member junior to him =-- the
convening authority selects those who will actually be detailed
to serve as a member. It is at this step in the process that
random selection is proposed in the GAO draft report as the
alternate method. While random selection may also be used in
obtaining a list of persons from the potential jury source
who will be screened as to their qualifications (steps one
and two), it is the third s.ep in the process which the GAO
draft report suggests could create the appearance of unfair-
ness.

The final step in the selection of jurors occurs at the
trial itself, when the judge and attorneys conduct a voir
dire examination of the jurors summoned or detailed to the
court. In any civilian cr military criminal proceeding,
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accused persons have an unlimited nuitler of challenges for
cause against jurors or members summoned oOrx detailed to
their trial. They &also have a limited number of peremptory
challenges. Through the exercise of the challenges during
voir dire, an accused, as well as the government, has the
opportunity to eliminate those persons on t+he jury panel who
canno* provide him with a fair and impartial trial. It is

- impewtant that this fourth step be kept in mind in any dis-
cussion regarding the establishment of random selection of

members at the thir 'step in the military system.

The Uniforn Cou. of Military Justice cannot be equated
to a civilian criminal cod:, and in many ways it cannot be
equated with the eivilian 7ederal court system. Not only
does the Uniform Code of Military Justice proscribe conduct
which is not criminal in the civilian community, but it also
establishes a court system which is designed to meet the needs,
purposes, &ad organization of the military. In the Federail
civilian community, Congress has established courts which
sit in specified locations. The jersonnel and administrative
organizations supporting these courts do not move from these
locations. In the military community, the court-martial
moves to wherever the commanding officer and his unit happen
to be locatc? This system for the administration of criminal

justi- = »7 . ‘qned to provide maximum f£lexibility while
comport: - ' rasic due process of law. The commanding
officex . :. =nle as convening authority, creates a
court-:. ~ ... n the need arises and military circum-
stance:; LA

The ¢u ..t provisions of Article 25 regarding the selec-
tion of mabers of ccurts-martial are consistert with this
basic design. Any military unit must be flexible in per-
_forming its assigned duties and missions. Inherent in this
concept is the requiremen* that the perscunel involved in the
performance of those missir : must be readily available to
the commanding officer. 7 . flexibility and required
availability is even m~~ - ntial in today's Navy, where
technology has made ma.. jobs highly specialized and depen-
dent upon persons trained in their performaace. This dis-
cretion in the commanding officer, as convening authority,
in selecting members actually detailed to courts-martial,
as provided for in Article 25, permits <! e commanding
officer to carry out his responsibility ior administering
the militacy-justice system while maintaining his military
unit according to its operational requirements. By denying
the commanding officer this discretion in selection, the
random selection procedures have the potential of under-
mining the ability of a military unit tc perform its
assigned mission.
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b. Conc:essicnal alternatives. It is the position of
the Department of the Navy that any attempt to experiment
with or implement in the military a jury selection procedure
based upon random selection should be preceded by ar appropriave
amendment: to Article 25, Uniform Code of Military Justice.

[See GAO note below.)

Any experiment with the selection of court members should
be consistent with Article 25 of the Uniform Code of Military
Justice. As luag as Article 25 places in the convening
authority the poesitive responsibility of detailing members
to courts-martial who are, in his opinion, best qualified
for the duty by reason of age, education, training, experience,
length cf service, and judicial temperament, a random selection
procedure inconsistent with this positive responsibility should
neither be tested nrr implemented.

[See GAO note below.]

GAC note: The deleted comments relate to alternatives
to tne present system which were discussed in

the proposed report but omitted trom thic
Zinal report,
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OF¢+ICE OF THE BECRETARY
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DEPARTMENT OF THIE AIR FORCE
WASHINGTON. I' C. 20330

20 MAY 1976

~

MEMORANDUM FOR ASSISTANT SECRETARY OF DEFENSE
(MANPOWER AND RESERVE AFFAIRS)

SUBJECT: General Accounting Office Draft Report:
"Should Military People Have Rights in
Jury Selection Equivalent to Those of -
Other Citizéns?--A Question for Congress"
(OSD Case #4333)

The Air Force has been requested to provide cémments
to your office on the subject draft report,

In our opinion, the adoption of random se¢lection of
members or "jurors" in courts-martial is neitier necessa-vy

. nor desirable. It is well established that the Constitution

does not require a randorly selected jury in military courts,
There is ample coantrol through the military appellate process
to insure that the present selection process is not unfairly
used to the disadvantage of those tried in military courts,
and experience establishes that commanders do not seek to
"stack" courts with those predisposed to convict or impose
unfairly severe sentences. The argument that random
selection is needed to provide a better appearance of fair-
ness is of limited weight and is offset by disadvantageous
aspects of the proposal. Nor is the argument that the

.process of choice might be made more uniform a reason for

eliminating it,

Random selection following the pattern of Federa!
district courts is impracticable because of military necessity
and tine special circumstances of the military structure and
operations, Adverse effects .n cfficiency may be anticipated
when the seleciion process calls for jury service by key
personnel whose absence from duties is upwarranted, and
special provisions will be necessary to insure that junior
personnel are not called on tn Judge tneir superiors. The

%
Z

m
§
&

72764910

71



APPENDIX VI APPENDIX VI

procedure will be more costly ol manpower than the present
system due to the need to provide additional members to
alluw for increased challenges, and because this in turn

may be expected to increase trial lengths. Further,
elimination of the regquirement that members be affirmatively
selected on the basis of experience can be expected to
reduce the juries' appreciation of the significance of
military discipline to an effective force, and to lessen

the utility of courts-martial in dealing with military
offenses and in enforcing essential standards of discipline,

If the decision is, however, made that random selection
should be adopted, we strongly recommend that it be done
only after further testing and pil~t programs, under Depart-
ment of Defense coordination, to identify resultant probleits
and provisions in the ultimate legislation necessary to
resolve them. We also urge that the practical aspects of
the program and details necessary to resolve anticipated

"problems be made the subject of an inter-service study, by
the Joint Service Committee on Military Justice or an ag
hoe group.

If random selection is adopted, we urge that the right
. of an accused not to be tried by those junior to him if it
. can be avoided, and the right of an enlisted accused to
elect whether enlisted personnel shall be members (jurors)
in his court-martial be retained. We also believe that
it is essential that adoption of this program be made con~
current with an elimination of all special courts-martial
without military judges., It may also be desirable to
transfer the sentencing responsibility in all cases to the
military judge.

Additionally, we recommend the following steps to
minimize the adverse impact upon military operations and
military di<cipline which we anticipate:

a, Provide authority for establishing a spread of
grades among court members, to insure that random selectior
dnes not yield either all-junior or all-senior panels of
Jjatrors.,

b. Permit commanders to withdraw a fraction, perhaps
30%, of the versons in the jury pool to eliminate those
required for particular duties, with conflicting schedules
or anticipated absences from the place of trial, or other
reasons rendering them unsuitable for Jury duty.
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c. Permit the convening authority to reject a randomly
generated panel in toto, whereupon a substitute panel will
be similarly generated.

d, Leave the convening authority a limited power to
excuse jurors to meet emergent needs between the time the
panel is selected and the time of trial, and to do so upon
the establishment of compelling reason after trial hegins.

The suitability of these suggestions and others which may
be developed should be a subject for study, as noted above,

. Asgist . - - ot

Matipwoor oo Lie s aiaae
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OFFICE OF THE SECRETARY OF TRANSPORTATION
WASHINGTON, D.C. 20590

ASSISTANY SECRETARY
FOR ADMINISTRATION

June 10, 1976

Mr. Henry Eschwege

Director

Resources and Economic Development
Division

U. 5. General Accounting Office

Washington, D. C. 20548

Dear Mr, Eschwege:

This is in response to your —~equest for the Department's comments

on the General Accounting Office (GAO) draft report entitled "Should
Military People have Rights in Jury Seiection Equivalent to those

of Other Citizens?".

The report concludes that, if the Congress desires to shape the
military jury system in the manner now used in civilian courts,
three changes would be required: (1) amend the Uniform Code of
Military Justice (UCMJ) to require random selection of jurors;
(2) establish eligibitity criteria for court members; and (3)
establish responsibility for random selection of court members.

It is the U.S. Coast Guard's opinion that no persuasive evidence
has been developed indicating that a need for change to the present
system exists. Therefore, this Department opposes any alteration
to Article 25, UCMJ.
I nave enclosed two copies of the Department's reply.
Sincerely,
ﬁ:‘.'-l“.- - . f ’.",I" - ‘.3';-\
William S. Heffelfinger

Enclosure
(two copies)
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DEPARTMENT OF TRANSPORTATION REPLY

10

GAO DRAFT REPORT OF 9 April 1976

oN

SHOULD MILITARY PEOPLE HAVE RIGHTS IN JURY

SELECTION EQUIVALENT TO THOSE OF OTHER CITIZENS?

SUMMARY OF GAQ FINDINGS AND RECOMMENDATIONS

The GAO Draft Report contrasts the civilian Federal court
system with the military system on the eligibility and selection
of jurors. It also discusses the composition of military juries,
military members' impressions of the sy: =m, and an alternate
method of jury selection tested by tne Army. The GAO Draft
Report found that the process of jury selection for wilitary
courts contains elements which "can cause a perception of
unfairness" among those persons serving in the military. It
did not find any evidence, nor did it conclude that the mili-
tary jury selection procedure resulted in actual unfairness
for military accused before courts-martial.

The factor in the present military jury selection process
which the GAO Study felt could create the appearance of unfair-
.ness is the convening authority's obligation under Article 25,
Uniform Code of Military Justice, 10 U.S.C. §825, to detail as
members of a court-martial those members of the Armed Forces
who are, in his opinion, best qualified for the duty by reason
of age, education, training, experience, length of service, and
judicial temperament. While Article 25 establishes these
guidelines and requirements for convening authorities, in prac-
tice convening authorities have substantial discretion in their
selection of court-martial members. Interviews conducted with
several convening authorities in the preparatic of the GAO
Draft Report revealed a great deal of variation in the manner in
which they exercise the responsibilities imposed by Article
25. "he Draft Report reviewed an alternate system of jury
selection based upon random procedures tested by the Department
of the Army at Fort Riley, Kansas, and adopted the conclusions
of that test, iucluding the opinion that a majority of the
military community responding in a survey favors a change to
random selection of court-martial members. The Traft Report
concluded that, if Congress desires to shape the military jury
selaction process in the same manner as that us~d in federal
civilian courts, three changes would be required:
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(a) amend the Uniform Code of Military Justice to
require random selection of court members; (b) establish
eligibility criteria for court menbers; and (c) establish
responsibility for t»e random selection of court members.

[See GAO note p. 77.]

SUMMARY OF DEPARTMENT OF TRANSPORTATION POSITION

The Department of Transportation opposes any alteration in
the requirements and procedures for the selection of members of
courts-martial as established in Article 25, Uniform Code of
Military Justice. The absence in the GAO Draft Report of any
evidence to esthablish that the present system is defective
in any wayv, that it is not working well to provide military
jurores who are fair and impartial, or that there is, in fact,
any widespread perception of unfairness, indicates clear.y
that no changes are required.

POSITION STATEMENT

No persuasive evidence has been cited indicating that
there is any substantial degree of actual unfai. ness in the
military jury selection process in the Coast Guard. 1In those
few instances in which abuses of the system have occurred, the
courts can apply appropriate remedies. See e.g., United States
v. Hedges, 11 USCMA ©42, 20 CMR 458 (1960).

The question is thus whether to change the existing system
of jury selection in order to satisfy the sternal quest for the
"appearance of justice”. At this point it is app-opriate to
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point out that the American Bar Asscciation, in its Standards
Relating to Trial by Jury, §2.1 at £4, has observed that in
any jury selection process there is an inherent conflict
between the concepts of representativeness and compretency.
Any attempt to maximize the representative nature of jury
panels tends to produce jurors of lesser ability. The
present system works well and meets the requirements of

the military justice system.

The Uniform Code of Military Justice cannot be equated to
the civilian Federal court sys:em. Tle Uniform Code ¢ 3tablished
a r'lexible court system which was designed tc meet the needs,
purposes, and organization of the military. The current pro-
visions of Article 25, UCMJ, regarding the selection of members
of courts martial are a necessary ingredient to the design for
flexibility in the Uniform Code. Personnel involved in the
performance of the assigned missions of the service must be
readily availabis to the commanding officer. The discreticn
provided the commanding officer by Article 25 in detailing
court-martial members permits the commanding officer to fulfill
his statutory responsibility under the Code, but also to carry
out his assigned mission effectively. By denying the comma:.d-
ing office: this discretion in selection, the random selectioun
procedures have the potential of undermining the ability of the
unit to perform its assigned mission. Therefore, if there is
to be a mandatory random selection procedure, it should contain
a provision allowing the commanding officer to excuse members
of his command from serving due to military necessity.

There are two other points to be made. One is that if
Congress concludes that random selection is desirable, it might
well make it an alternative available to the accuscd rather than
an inflexible rule. Secondly, the Department of Transportation
sees little merit in Congressionally mandated tests. As on any
other subject, Congress should implement the concdbt by legisla-
tion, if, after appropriate consideration, they conclude it is
desirable. Further tests would prove little. 1If anything,
the Army test at Fort Riley demonstrated the relative unimp:r-
tance of the issue since over two-thirds of the soldiers
requested trial by judge alone, even with *he alternative of
a randomly selected jury available to them. This is comparable

- to the experience in the Coast Guard where the majority of the
accused elect trial by judge alone.

GAO note: The deleted com- a -
ments relate to p
alternatives to

the present system R. H. SCARBORCUGH

which were dis-
cussed in the pro-~ Rear AMadrel, U, S. Gonst Guard
Chief of Starr

posed report but
omitted from this
final report.
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APPENDIX VIII

' GAO REPORTS ON THE MILITARY

Addressee

Secretary of
Defense

Congress

Secretary of
Defense

Secretary of
Defense

Congress

Secretary of

Defense

Senzte~--Committee
on Armed Seivices

Congress

JUSTICE SYSTEM

Report title, number, and issue date

Millions Being Spent to Apprehend
Military Deserters Most of Whom
Are Discharged As Unqualified

for Retention, FPCD-77-16, 1/31/77

The Clemency Program of 1974,
FPCD-76-64, 1/7/77

Pecple Get Different Discharges
In Apparently Similar Circumstances,
FPCD-76-46, 4/1/76

More Effective Criteria and Pro-
cedures Needed for Pretrial
Confinement, FPCD-76-3, 7/30/75

Uniform Treatment of Prisoners

Under the Military Correctional
Facilities Act Currently Not

Being Achieved, FPCD-75-125, 5/30/75

Urgent Need for a Department of
Defense Marainal Performer Dis-
charge Program, FPCD-75-152, 4/23/75

Need for ard Uses of Data Recorded
on DD Form 214 Report of Separation
From Active Duty, FPCD-75-126,
1/23/75

Improving Outreach and Effectiveness
of DOD Reviews of Discharges Glwven
Service Members Bbecause of Lrug
Involvement, B-173688, 11/30/73
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PRINCIPAL OFFICIALS

RESPONSIBLE FOR ADMINISTERING

ACTIVITIES DISCUSSED IN THIS REPORT

APPENDIX 1IX

Tenure of office

From
DEPARTMENT OF DEFENSE
Secretary of Defense:
Dr. Harold Brown Jan. 1977
Donald H. Rumsfeld Nov. 1975
Deputy Secretary of Defense:
Charles W. Duncan, Jr. Jan. 1977
William P. Clements Jan. 1973
Assistant Secretary of Defense
(Manpower znd Reserve
Affairs):
Carl Clewlow (acting) Jan. 1977
David P. Taylor July 1976
DEPARTMENT OF THE ARMY
Secretary of the Army:
Clifford Alexander Jan. 1977
Martin R. Hoffman Aug. 1975
DEPARTMENT OF THE NAVY
Secretary of the Navy:
W. Graham Claytor, Jr. Feb. 1977
J. William Middendorf II Apr. 1974
Commandait of the Marine Corps:
Gen. Lvuis H. Wilson July 1975
Gen. Robert E. Cushman Jan. 1972

DEPARTMENT OF THE AIR FORCE

Secretary of the Air Force:
Thomas C. Reed Jan. 1976
James W. Plummer (acting) Nov. 1975

To
Present
Jan. 1977
Present

Jan. 1977

Present
Jan. 1977

Present
JdJan. 1977

Present
Feb. 1977

Present
June 1975

Present
Jan. 1976
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_Tenure of office
From 22
DEPARTMENT OF TRANSPORTATION
Secretary of Transportation:
Brock Adams Jan. 1977 Present
William T. Coleman Mar. 1975 Jan. 1977
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